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Public Service Tribunal de la dotation 


Staffing Tribunal de la fonction publique 
‘ ‘240 Sparks Street 240, rue Sparks 

6 Floor West 6° étage ouest 

Ottawa ON K1A 0A5 Ottawa (Ontario) K1A 0A5 

Canada Canada 


The Honourable Beverly J. Oda 

Minister of Canadian Heritage and Status of Women 
Gatineau, Quebec 

K1A OM5 


Dear Minister Oda: 
In accordance with section 110 of the Public Service Employment Act, | am pleased to submit the first 
annual report of the Public Service Staffing Tribunal for the period April 1, 2005 to March 31, 2006, for tabling 


in Parliament. 


Yours respectfully, 


Guy Giguere 


Chairperson and Chief Executive Officer 
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Canada 
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Message from the Chairperson 


| have the honour and privilege of submitting the first annual report of the Public Service Staffing 
Tribunal to Parliament. The Tribunal was established as part of the Public Service Modernization 
Act (PSMA) to hear and consider complaints related to internal appointments and lay-offs in 
the federal public service. 


Upon my appointment as Chairperson and Chief Executive Officer of the Tribunal on March 29, 2005, 
| was entrusted with setting up the new Tribunal and ensuring that it was ready to deal with 
complaints lodged under the new Public Service Employment Act (PSEA) once the Act came 
into force on December 31, 2005. 


The first few months of any new organization present many challenges, and the Tribunal was 
no exception. Thanks to the contributions of a professional and dedicated transition team, | am 


proud to say that the Tribunal has realized many important accomplishments over the past year. 


Some of our first tasks were very practical ones and consisted of: staffing positions key to the 
Tribunal’s establishment, including that of the Vice-Chairperson; securing funding for our 


operations; leasing office space; purchasing equipment and furniture; and developing a Web site. 


Our first major undertaking was an extensive consultation process with our stakeholders in order 
to develop regulations regarding the procedures for the hearing of complaints by the Tribunal. 
The process proved to be invaluable inasmuch as the final version of the regulations reflects 
the feedback received. After a final review by the Department of Justice, the Public Service 
Staffing Tribunal Regulations were registered on December 23, 2005 and published in the 
Canada Gazette on January 11, 2006. 


With both the coming-into-force of the new PSEA, including new arrangements for staffing 
recourse, and the publication of the Tribunal’s Regulations, it was crucial to ensure that all of 
our stakeholders were well informed about the Tribunal’s mandate and procedures. For this 
reason, an outreach program consisting of information sessions, discussion groups and in-depth 


training has been developed and will continue to be delivered across the country. 
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The new PSEA underscores the importance of effective communication to resolve conflict in 
the public service and authorizes the Tribunal to offer mediation services at any stage of a 
complaint proceeding. In order to familiarize our stakeholders with our approach to mediation 
and thus increase the effectiveness of our services, a training program explaining the 
Tribunal’s mediation process and the role of employer and employee representatives was 
developed. Mediation training is to commence in April 2006 and will be offered on an ongoing 


basis in regions across the country. 


In the coming months, the effectiveness of the Tribunal’s Regulations and processes will be 
monitored through regular consultation with stakeholders. We will use technology as much as 
possible to maintain a high level of responsiveness, ensure efficiency and provide information 
to our clients. A modern and efficient case management system will track the progress of each 


case and ensure that there are no unnecessary delays. 


One of the primary objectives of the Tribunal is to help managers and employees to resolve 
their differences in a way that promotes constructive dialogue throughout the complaint process 


and fosters improved labour-management relations over the long term. 


Accordingly, we will offer many opportunities for parties to resolve complaints without having 
to proceed to a formal hearing. In addition to our mediation program, the Tribunal may hold 
pre-hearing conferences to clarify or narrow the issues and thereby accelerate the process. 
Settlement conferences may also provide the parties with an opportunity to reach an 


agreement through discussion. 


If and when a complaint does proceed to a hearing, the Tribunal will ensure that all parties are 
treated equitably, its proceedings are fair and transparent, and its decisions, sound and 


well reasoned. 


The PSMA has provided the framework for continuous learning, fair and transparent 
employment practices and effective and collaborative labour relations in the federal public service. 


Now, it is up to all public servants to make the Act work for them and for all Canadians. 


Guy Giguére 


Chairperson 
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About the Tribunal 


History 

Over the years, a number of reports on human resources management in the federal public 
service, such as the Royal Commission on Financial Management and Accountability in 1979 
and the Report of the Auditor General in 2000, have called for public service reform and 


ultimately led to the introduction of Bill C-25, an Act to modernize employment and labour 
relations in the public service, by the Government of Canada. 


The PSMA was the product of the Task Force on Modernizing Human Resources Management 
in the Public Service created by the Prime Minister in April 2001 to develop a modern legislative 
and institutional framework that would enable the public service to attract, develop and retain 


the talent needed to serve Canadians in the coming century. 


One of the many recommendations made by the Task Force was the establishment of a new, 
independent tribunal to deal with complaints related to staffing actions in the public service. 
In recommending the creation of a new tribunal, the Task Force sought to highlight the neutrality 
of a new recourse system. By definition, a tribunal is a quasi-judicial body that hears cases 
and makes decisions to give effect to government policies at arm’s length from the government 


and on an independent basis. A tribunal’s independence Is key to its effectiveness. 


A second goal of the Task Force was to ensure that an employee’s concerns were the focus of 
the recourse process. A 1997 Public Service Commission report entitled “Recourse Causes 
and Impacts” concluded that persons who lodge appeals are mainly motivated by perceived 
injustices such as bias, discrimination, abuse of authority or unjust treatment!. For this reason, 


the Task Force proposed two possible grounds for a staffing complaint: 


e an alleged abuse of authority that resulted in the complainant not being selected for 


appointment, and 


e an alleged denial of the right to be assessed in the official language of a person’s choice. 


! Public Service Commission, September 1997 
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It was also proposed that the tribunal be empowered to consider issues of discrimination as defined 


by the Canadian Human Rights Act (CHRA) if raised in the context of a staffing complaint. 


Between June and September 2001, the Task Force consulted public service managers 
(including deputy heads and heads of agencies), employees at all levels and from all 
occupations and regions, Federal-Regional Councils, functional communities, bargaining agents 
and joint labour-management groups. The resulting framework to modernize human resources 
management in the public service was approved by Cabinet in late 2002. Bill C-25 was intro- 
duced in Parliament on February 6, 2003 and received Royal Assent on November 7, 2003. 


The PSMA enacted a new Public Service Labour Relations Act and a new Public Service 
Employment Act and made significant changes to the Financial Administration Act and the 
Canadian Centre for Management Development Act, which was renamed the Canada School 


of Public Service Act. 


The new PSEA came into force on December 31, 2005 and includes a new definition of merit, 
provides increased flexibility and creates new arrangements for the resolution of complaints 


related to appointments and lay-offs, one of which is the Public Service Staffing Tribunal. 


The new PSEA came into 
force on December 31, 
2005 and includes a new 
definition of merit, provides 
increased flexibility and 
creates new arrangements 
for the resolution of 
complaints related to 
appointments and lay-otts, 
one of which ts the Public 
Service Staffing Tribunal. 
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The Tribunal aspires to 
contribute to a competent, 
non-partisan and 
representative public service 
through the impartial 

and timely disposition of 
disputes related to the 
internal staffing and 
lay-off processes in the 
government of Canada. 
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Mandate 

The mandate of the Tribunal, as set out in the PSEA, is to consider and dispose of complaints related 
to internal appointments, lay-offs, the implementation of corrective measures ordered by the 
Tribunal and revocations of appointments. In considering whether a complaint against an 
appointment or lay-off is founded or not, the Tribunal may interpret and apply the CHRA. The Tribunal 


provides dispute resolution services and conducts hearings in order to resolve complaints. 


Mission 
The Tribunal aspires to contribute to a competent, non-partisan and representative public service 
through the impartial and timely disposition of disputes related to the internal staffing and 


lay-off processes in the government of Canada. 

Values 

The Tribunal is committed to: 

e maintaining its impartiality, ttansparency and independence; 

e providing professional, respectful and timely service to its clients and stakeholders; 

e helping parties to resolve their disputes as informally and as expeditiously as possible; 
e ensuring that the decisions it renders are fair, consistent and well reasoned; 


e consulting our clients and stakeholders and keeping them informed of the Tribunal’s 


services and jurisprudence; and 


¢ promoting a healthy work environment that is both productive and effective. 


Milestones 
April 3, 2001 


February 6, 2003 


November 7, 2003 


March 29, 2005 


May 2005 
May 17, 2005 


June 10, 2005 


August 19, 2005 
August 29, 2005 


November 28, 2005 


December 23, 2005 
December 31, 2005 


January 11, 2006 


February 10, 2006 
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The Government of Canada announces the creation of the Task 


Force on Modernizing Human Resources Management. 


The Government of Canada introduces legislation to modernize 


employment and labour relations in the public service. 
The Public Service Modernization Act receives Royal Assent. 


Chairperson and Chief Executive Officer, Guy Giguére, is appointed 


by Order in Council. 
The Tribunal secures office space at 240 Sparks Street in Ottawa. 
The Tribunal receives financial signing authority. 


The Tribunal and the Public Service Labour Relations Board sign 


a Shared services agreement. 
The Tribunal moves into its Sparks Street offices. 
Vice-Chairperson, Sonia Gaal, is appointed by Order in Council. 


Francine Cabana, Merri Beattie and Helen Barkley are appointed 


permanent full-time members of the Tribunal by Order in Council. 


Ken Gibson, Robert J. Giroux, Daniel Ish and Gordon Roston are 


appointed temporary members of the Tribunal by Order in Council. 
The Public Service Staffing Tribunal Regulations are registered. 
The new Public Service Employment Act comes into force. 


The Public Service Staffing Tribunal Regulations are published 


in the Canada Gazette. 


First complaint to the Tribunal is lodged. 
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Members and Staff of the Tribunal 


Guy Giguere Josée Dubois 

Chairperson and Chief Executive Officer Executive Director and General Counsel 
Sonia Gaal Geoff Miller 

Vice-Chairperson Special Advisor 

Helen Barkley Serge Roy 

Permanent full-time member Director, Dispute Resolution 

Merri Beattie Elizabeth Holden 

Permanent full-time member Director, Planning and Communications 
Francine Cabana Josée Potvin 

Permanent full-time member Registrar 

Ken Gibson Carmel Doherty 

Temporary member Registry Officer 

Robert J. Giroux Mark McDonald 

Temporary member Senior Legal Counsel 

Daniel Ish Rachel Dugas 

Temporary member Legal Counsel 

Gordon Roston Silvia Kunz 

Temporary member Executive Assistant and Head, 


Administrative Services 


Yves Duquette* 
System Architect 


Suzy-Anne Legault* 


Information Technology Specialist 


*Shared position with PSLRB 
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The First Year 


Getting Started 

Before the Tribunal could begin to carry out its mandate, an appropriate administrative structure 
had to be put in place. This involved, among other things, setting up the Tribunal’s offices and 
finalizing a strategic plan, which set out all functions, assigned responsibilities and defined the 


management framework. 


As the new PSEA was scheduled to come into force on December 31, 2005, the Tribunal had 
to be operational as of that date. The conclusion of a shared services agreement with the Public 
Service Labour Relations Board (PSLRB) helped considerably to ensure that financial and other 


services were immediately available. 


In May 2005, the Tribunal secured office space conveniently located in the same building that 
houses the PSLRB and all other federal labour tribunals, i.e. the Canada Industrial Relations 
Board and the Canadian Artists and Producers Professional Relations Tribunal. This location 


enables the Tribunal to have access to hearing, mediation and meeting rooms at no cost. 


As previously mentioned, the Tribunal and the PSLRB reached an agreement in June 2005 
whereby the PSLRB provides corporate services to the Tribunal in the following areas: information 
technology, finance, compensation, human resources information system and library resources. 
This arrangement serves not only to share common administrative services, but also to reduce 


costs to both organizations. 


The strategic plan included an organizational structure designed to be both efficient and 
effective. The Chairperson was appointed on March 29, 2005 and was joined soon afterwards 
by the Vice-Chairperson, Executive Director and General Counsel, Executive Assistant, Special 
Advisor and Director, Planning and Communications. In late 2005 and early 2006, the following 
positions were filled: Senior Legal Counsel; Legal Counsel; Director, Dispute Resolution; Registrar; 


Registry Officer; and Administrative Assistant. 


Three permanent full-time members and four temporary members were appointed in late 2005 


to coincide with the coming-into-force of the new PSEA. 
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The Tribunal and the PSLRB 
reached an agreement in 
June 2005 whereby the 
PSLRB provides corporate 
services to the Tribunal 
in the following areas: 
information technology, 
finance, compensation, 
human resources 
information system and 
library resources. This 
arrangement serves not 
only to share common 
administrative Services, 
but also to reduce costs 
to both organizations. 
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Public Service Staffing Tribunal Regulations 

In May and June 2005, the Tribunal consulted a focus group composed of representatives from 
the Public Service Commission, the Public Service Human Resources Management Agency 
of Canada, the Treasury Board Secretariat, departments, agencies and bargaining agents with 
respect to a working draft of its regulations. Following consultation with the group, a revised 
draft was sent to all stakeholders on June 30, 2005, an information session on the draft was 
held on August 10, 2005 and comments were received from over 30 departments and agencies 
until September 15, 2005. The comments were reviewed and analyzed; further amendments 


to the draft were made to address the concerns identified by the stakeholders. 


The regulations were drafted in keeping with the direction contained in the PSEA that the 
Tribunal proceed as informally and expeditiously as possible. Published on December 23, 2005, 
the Public Service Staffing Tribunal Regulations provide complainants, departments, agencies and 
other persons who participate in the Tribunal’s proceedings with predictable and enforceable 
rules of practice and procedure in relation to the following: the manner in which and the time 
within which complaints may be made; the procedure for the hearing of complaints by the 
Tribunal; the time within which, and the persons to whom, notices and other documents must 
be given in relation to complaints and when the notices are deemed to have been sent, given 
or received; the manner of giving notice of an issue to the Canadian Human Rights 
Commission; and the disclosure of information obtained in the course of an appointment 
process or complaint proceeding. Appendix 3 sets out the steps and time limits within the 


complaint process. 


Communications 
The Tribunal engaged in a number of activities designed to familiarize its stakeholders with the 


mandate and organization of the Tribunal: 


e A temporary Web site hosted by Industry Canada was launched in July 2005. Work on 
the design of the Tribunal’s own Web site began in early 2006. 


e A two-hour presentation on the Tribunal and the complaint process was prepared and 
delivered across the country to over 1,200 HR advisors, staffing officers and bargaining 
agent representatives during the Public Service Commission’s “Get Ready” sessions in 
October and November 2005. 


¢ Over 50 presentations on the Tribunal and the complaint process were delivered to 
different stakeholder groups. 


Public Service Staffing Tribunal Annual Report 


Our First Year in Review 


e A comprehensive procedural guide explaining the Tribunal’s complaint process in detail 


was published in February 2006 and is accessible to all through the Tribunal’s Web site. 


e A brochure outlining the mandate and types of complaint to be heard by the Tribunal 


was published in February 2006 for distribution at conferences, training sessions, etc. 


Training 
A training plan designed to prepare members to conduct mediation, hear complaints and 


render decisions was developed and implemented. 


Case Management System 
The Tribunal has adopted a case management approach designed to encourage settlement 
of complaints at the earliest possible stage. To this end, the Tribunal has developed a case 


management model which will be tested over the coming year and modified as necessary. 


The current model offers a number of possible steps in the process in order to assist the parties 
to resolve the issues at stake. These range from informal to formal and include: the facilitation 
of the exchange of information between the parties, mediation, settlement conferences and pre- 


hearing conferences. Appendix 4 depicts the range of possibilities within the complaint process. 


One of the keys to success of a case management system lies in the development and 
implementation of an effective set of tools. In its first few months of operation, the Tribunal 
instituted WebCims, an electronic case-tracking system to capture complaint-related data, 
ensure the proper flow of information and monitor and report on the progress of cases 
throughout the complaint process. By the end of the fiscal year, all of the information relating 
to complaints received by the Tribunal had been stored in electronic format and was being 


monitored through an electronic assignment system. 


The Tribunal continues to monitor the effectiveness of both the tools and the case management 
system as a whole. Further analysis will be necessary to determine the long-term requirements 
of the Tribunal and to develop and implement a customized case management system that 


will fully satisfy the needs of the Tribunal in the fulfillment of its mandate. 


One of the keys to success 
of a case management 
system lies in the 
development and 
implementation of an 
effective set of tools. 
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Mediation Services 

Section 97 of the PSEA states that the Tribunal may provide mediation services at any stage 
of a proceeding in order to resolve a complaint. In keeping with the spirit and intent of both 
the PSEA and the PSMA, the Tribunal has elected to conduct mediation with respect to all 
complaints that come before it unless one of the parties declines mediation. In order to provide 
stakeholders with an understanding of the Tribunal’s approach to mediation, a training 
program was developed and is scheduled for delivery starting in April 2006 in the National 
Capital Region, and in the regions throughout the rest of the year. In addition, supporting 
documents, including an agreement to mediate, were developed and will be made available 


on-line with the launch of the Tribunal’s revamped Web site. 
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Complaints to the Tribunal 


In the first three months of its operations — that is, from January 1 to March 31, 2006-the 
Tribunal received a total of 15 complaints. It is expected, however, that the volume of 
complaints will increase as more and more positions are staffed under the new legislation. The 


following table provides a summary of the complaints received during this period. 


Total number of complaints received LS 
Active files as of March 31, 2006 12 
Complaints withdrawn as of March 31, 2006 | 


Complaint Types 


Internal appointment (s. 77) — advertised process Zz 
Internal appointment (s. 77) — non-advertised process is 
Revocation of appointment (s. 74) O 
Failure of corrective action (s. 83) 0 


Lay-off (s. 65) £ 


05/06 
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Spending 


Operating expenditures 


Salaries, wages and other personnel costs 


Total spending 


Unspent* 


Total allocation 


*Returned to the Consolidated Revenue Fund of the government 


2005 — 2006 


$ 821,384 
$ 1,004,747 


$ 1,826,131 


$ 1,949,869 


$ 3,776,000 
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Appendix 1 — Members’ Biographies 


Guy Giguére 

Chairperson and Chief Executive Officer 

A seasoned adjudicator and mediator with over 23 years of experience in the federal public 
service of Canada, Guy Giguere was appointed Chairperson of the Public Service Staffing 
Tribunal in March 2005. Mr. Giguére was first a member of the Public Service Staff Relations 
Board from 1998 to 2000 and became Deputy Chairperson of the Board in 2001. Mr. Giguére 
began his public service career in 1983 with Employment and Immigration Canada where he 
provided training and advice on human rights and access to information legislation. He later 
worked with the Office of the Privacy Commissioner, the Department of Justice and the Privy 
Council Office. Born in St Jér6me, Quebec, Mr. Giguére obtained a civil law degree (LL.L) from 
the Université de Montréal and has been a member of the Quebec Bar since 1978. Mr. Giguére 
is a frequent speaker on mediation and arbitration in the federal public service and gives 
workshops on arbitration to new members of federal administrative tribunals. He is also a regular 
guest lecturer at the Faculty of Law, University of Ottawa and at the Université du Québec 


en Outaouais. 


Sonia Gaal 

Vice-Chairperson 

Sonia Gaal was appointed Vice-Chairperson of the Public Service Staffing Tribunal in August 2005. 
Ms. Gaal received her civil law degree (LL.L) from the Université de Montréal and completed 
post-graduate studies in labour law at the University of Alberta. From 1985 to 1988, Ms. Gaal 
was a labour relations officer and member of the negotiating team for the City of Edmonton. 
She later served as a labour relations advisor with the Government of Alberta and as a 
government representative with the Government of Alberta during arbitration hearings and 
negotiations. In 1998, Ms. Gaal was appointed to the Alberta Labour Relations Board and, a 
year later, to the Canada Industrial Relations Board in Ottawa as a full-time member. Ms. Gaal 
remains an active member of the Law Society of Alberta and the Quebec Bar and holds an 


MA in Business Administration from Athabasca University in Alberta. 
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Helen Barkley 

Permanent full-time member 

A graduate of Queen’s University (BA, Sociology), Helen Barkley commenced her public service 
career with the National Parole Service. In 1980, she left the public service to attend law school 
(LL.B., University of Ottawa, 1983), and has been a member of the Ontario Bar since 1985. 
On her return to the public service in 1985, she worked in several departments doing 


legislative review. In 1990, Ms. Barkley was appointed as an Appeal Board Chairperson with 
the Public Service Commission, where she conducted appeal hearings, investigations and 
boards of inquiry. Since 1998, she has held senior positions in recourse and policy. As part 
of the modernization process, she participated in the Public Service Commission Advisory 
Committee working group on co-development and the Deputy Ministers’ working group on 
staffing recourse. Ms. Barkley was appointed as a member of the Public Service Staffing 
Tribunal in November 2005. 


Merri Beattie 
Permanent full-time member 
Merri Beattie is an experienced human resources professional with particular expertise in 


labour relations and staffing. Ms. Beattie began her public service career with Supply and 


Services Canada and has held positions in management since 1999. Ms. Beattie served on 
the Privy Council’s Task Force on Modernizing Human Resources Management created in 
April 2001 to draft a new institutional and legislative framework for human resources 
management in the public service. Following the adoption of the Public Service Modernization 
Act, Ms. Beattie participated in the planning of PSMA implementation across government 
departments and agencies. In January 2004, Ms. Beattie was named Director of Human 
Resources Modernization with Public Works and Government Services Canada. In this capacity, 
she led the design and implementation of the department’s human resources policy 
frameworks and systems, including its response to the new Act. Ms. Beattie was appointed 
as a member of the Public Service Staffing Tribunal in November 2005. 
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Francine Cabana 

Permanent full-time member 

Francine Cabana was appointed as a member of the Public Service Staffing Tribunal in 
November 2005. Ms. Cabana began her career with the Department of Communications in 
human resources and later became a compensation and benefits specialist with the Canadian 
International Development Agency. In 1984, she became a union representative with the 
National Component of the Public Service Alliance of Canada (PSAC) where she argued 
employee grievances and complaints before various administrative tribunals and developed 
an expertise in alternative dispute resolution. From 1997 until her appointment to the 
Tribunal, Ms. Cabana was a PSAC Grievance and Adjudication Officer, representing members 
before provincial and federal labour relations boards, both during formal hearings and 


mediation sessions. 


Ken Gibson 

Temporary member 

Ken Gibson was appointed as a temporary member of the Public Service Staffing Tribunal 
in November 2005. Mr. Gibson began his career as a researcher with the Science Council 
of Canada and later worked at the Professional Institute of the Public Service of Canada as both 
chief research officer and negotiator. From 1985 to 2000, he held a number of senior human 
resources management positions at the National Research Council, including Director of 
Employee Relations. Mr. Gibson has spent the last five years working as a human resources 
consultant with expertise in HR strategy, policy and program development, project management, 
labour relations and change management. Mr. Gibson holds an Honours BA in Commerce with 


Specialization in economics and industrial relations. 
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Robert J. Giroux 

Temporary member 

Robert J. Giroux was appointed as a temporary member of the Public Staffing Tribunal in 
November 2005. Before retiring as President of the Association of Universities and Colleges 


of Canada in March 2004, Mr. Giroux held the positions of Secretary of the Treasury Board 
and Comptroller General of Canada, President of the Public Service Commission of Canada, 
Deputy Minister of Public Works Canada, and Deputy Minister of National Revenue, Customs 
and Excise. He is a member of the Order of Canada and has received honorary doctorates from 
several Canadian universities. Mr. Giroux currently serves on the Board of Directors of the 
Canadian Education Centre Network, Katimavik, and chairs the Board of Directors of the 
Canadian Council on Learning. He is also a member of the Canada Foundation on Innovation 
and the Canada Millennium Scholarship Foundation and a Senior Fellow with the faculty of 
Social Sciences at the University of Ottawa. Mr. Giroux has a BA in Commerce and an MA in 


Science from the University of Ottawa. 


Daniel Ish 

Temporary member 

Daniel Ish was appointed as a temporary member of the Public Service Staffing Tribunal in 
November 2005. A graduate of the College of Law, University of Saskatchewan and Osgoode 


Hall Law School and established arbitrator and mediator, Mr. Ish has handled more than 300 
cases related to labour, commercial and contractual matters since 1979, including numerous 
Indian Residential School (IRS) claims. Mr. Ish began his career as assistant Professor of Law 
at McGill University and is currently Professor of Law at the University of Saskatchewan and 
a senior adjudicator in Canada’s IRS Dispute Resolution program. He has also served as a 
consultant to private and public organizations in the United States, the Caribbean, Taiwan, 
Nepal, Indonesia, the Philippines, China and Sri Lanka and published more than 60 articles, 


books and reports. 
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Gordon Roston 

Temporary member 

Gordon Roston was appointed as a temporary member of the Public Service Staffing Tribunal 
in November 2005. From 1980 to 1995, Mr. Roston served the federal public service in many 
capacities, including Director General, International Marketing, Tourism Canada; Minister- 
Counsellor, Canadian Embassy, The Hague, Netherlands; Senior Staff Advisor to the Service 
to the Public Task Force, Public Service 2000 and Senior Advisor, Innovative and Quality 
Services, Treasury Board Secretariat. Since his early retirement from the public service, 
Mr. Roston has pursued a particular interest in alternate dispute resolution and Is a graduate 
and Fellow of the Canadian Institute for Conflict Resolution. As a mediator in the Ontario Civil 
Court Mandatory Mediation Program, he has acted in a wide variety of disputes ranging from 
breach of contract to harassment and has taught mediation and negotiation principles and 
practice. Mr. Roston has served as chairman, board member or advisor on a number of 


community and cultural organizations. 
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Appendix 2 — Statutory Responsibilities 


The Public Service Employment Act requires or permits the Tribunal to undertake the 


following activities: 
1. consider and dispose of complaints presented to the Tribunal [subs. 88(2)]; 


2. — inthe case of a founded complaint involving a lay-off of an employee, set aside the 
decision of a deputy head to lay off the employee and order the deputy head to take 
any corrective action that it considers appropriate, other than the lay-off of another 
employee [subs. 65(4)]; 


So in considering whether a complaint against a lay-off is substantiated, interpret and 
apply the Canadian Human Rights Act, other than its provisions relating to the right 
to equal pay for work of equal value [subs. 65(7)]; 


4. inthe case of a founded complaint involving a revocation of an appointment, order 


the Public Service Commission or the deputy head to set aside the revocation [s. 76]; 


o in the case of a founded complaint involving an internal appointment, order the 
Public Service Commission or the deputy head to revoke the appointment or not to 
make the appointment and to take any corrective action that it considers appropriate 
[subs. 81(1)]; 


6. in considering whether a complaint against an internal appointment is substantiated, 
interpret and apply the Canadian Human Rights Act, other than its provisions 


relating to equal pay for work of equal value [s. 80]: 


ds in the case of a complaint involving a corrective action ordered by the Tribunal, 
order the Public Service Commission or the deputy head to revoke the appointment 
made as a result of the implementation of the corrective action, or not to make the 
appointment, and give the Public Service Commission or the deputy head any 
directions that it considers appropriate with respect to the implementation of the 


corrective action [s. 84]; 


‘of provide mediation services at any stage of a proceeding in order to resolve a 


complaint [subs. 97(1)]; 


10. 


ine 
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13: 


14. 


15: 


16. 
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18. 
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summon and enforce the attendance of witnesses and compel them to give oral or 
written evidence on oath in the same manner and to the same extent as a Superior 


court of record [par. 99(1)(a)]; 


order that a hearing be conducted using any means of telecommunication that 
permits all persons participating to communicate adequately with each other 
[par. 99(1)(b)]; 


administer oaths and solemn affirmations [par. 99(1)(c)]; 
accept any evidence, whether admissible in a court of law or not [par. 99(1)(d)]: 


compel, at any stage of a proceeding, any person to produce any documents and 


things that may be relevant [par. 99(1)(e)]; 


subject to any limitations that the Governor in Council may establish in the interests 
of defence or security, enter any premises of an employer where work is being 

or has been done by employees, inspect and view any work, material, machinery, 
appliances or articles in the premises and require any person in the premises 


to answer all proper questions relating to a complaint [par. 99(1)(f)]; 


summarily dismiss any complaint that, in its opinion, is frivolous or vexatious 
[subs. 99(2)]: 


decide a complaint without holding an oral hearing [subs. 99(3)]: 


render a decision on a complaint and provide a copy of it, including any written 
reasons, and any accompanying order to the Public Service Commission and to 


each person who exercised the right to be heard on the complaint [s.101]; 


make regulations respecting complaint time limits and procedures, procedures for 
the hearing of complaints, time limits and procedures for notices and other documents; 
notice of an issue to the Canadian Human Rights Commission and the disclosure 


of information [s.109]; 


prepare and submit an annual report to Parliament through the Minister of Canadian 


Heritage regarding activities during the fiscal year [subs. 110(1)]; 


use any services and facilities of departments, boards and agencies of the 
Government of Canada that are appropriate for the operation of the Tribunal 
[subs. 93(2)]. 
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Appendix 3 — The Complaint Process 


ums 


Complaint filed 
Within 15 days of being 
informed of the appointment 
or proposed appointment, 
lay-off, or revocation 
of appointment 


Exchange of information in 
25 days & notify PSST if not 
to schedule mediation 


ae Se 


Complainant has 10 days 
after exchange 
to file allegations 


ae eae 


Deputy Head or PSC 
has 15 days to reply 
to allegations 


Other parties have 10 days 
to provide reply and advise 
of their participation 
at the hearing 


May set pre-hearing 
conference/ 
settlement conference 


Oral or paper hearing 


Decision rendered 


Notice 
to 
Canadian 
Human 
Rights 
Commission, 
if applicable 


Department 
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Appendix 4 — Staffing Complaint 
Resolution System 


INFORMAL FORMAL 
Informal 
Discussions 3 
| investigation 


Negotiation 
Complaint 
Exchange 
of Information : 
Request for 


Production of Information 


Mediation 

Allegations 
Settlement 
Conference 

Replies 

Pre-hearing 
Conference 

Hearing or 


Paper Hearing 
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Appendix 5 — How to Contact the Tribunal 


General information 


Web site: www. psst-tdfp.gc.ca 
Telephone: 613-949-6516 
1-866-637-4491 
Facsimile: 613-949-6551 
E-mail: Info@psst-tdfp.gc.ca 


Mailing Address 

Public Service Staffing Tribunal 
C.D. Howe Building 

West Tower, 6th Floor 

240 Sparks Street 

Ottawa, ON K1A OA5 


Registrar 

Josée Potvin 

Tel.: 613-949-6518 

E-mail: josee.potvin@psst-tdfp.gc.ca 


Director, Planning and Communications 
Elizabeth Holden 

Tel.: 613-949-5513 

E-mail: elizabeth.holden@psst-tdfp.gc.ca 


Director, Dispute Resolution 
Serge Roy 

Tel.: 613-949-6515 

E-mail: serge.roy@psst-tdfp.gc.ca 
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In accordance with section 110 of the Public Service Employment Act, | am pleased to submit the second 
annual report of the Public Service Staffing Tribunal for the period from April 1, 2006 to March 31, 2007, 
for tabling in Parliament. 
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Public Service Staffing Tribunal 
Understanding Our Goals 


Message from the Chairperson 


The Public Service Staffing Tribunal has just completed its first full year of operations. One year 
ago, the number of complaints received by the Tribunal was fifteen. Since then, over 400 complaints 
have been filed. Not surprisingly, the greatest challenge facing the Tribunal over the past year 


has been the dramatic increase in the number of complaints and resulting volume of work. 


From the outset, the Tribunal adopted an approach that would allow parties to a complaint to 
resolve their differences as informally and expeditiously as possible. Our approach is in keeping 
with one of the main objectives of the Public Service Modernization Act (PSMA) adopted in 
2003 — namely, build effective labour-management relations in the federal public service through 


communication and sustained dialogue. 


Similarly, the Public Service Employment Act (PSEA), a key component of the PSMA, calls for 
a public service “characterized by fair, transparent employment practices, respect of employees, 


effective dialogue and recourse aimed at resolving appointment issues.” 


For this reason, the Tribunal, through its Regulations and Procedural Guide, has chosen to 
provide several opportunities in the complaint process for parties to come to a resolution without 


having to proceed to a hearing. 


First, the parties are required under the Regulations to share all relevant information about the 
complaint with one another. Nearly a third of all complaints received in 2006-2007 were 
withdrawn after the parties had exchanged information about the process and gained a better 


understanding of each other’s concerns. 


Once the exchange of information has taken place, the complaint is referred to the Tribunal’s 
mediation services unless one of the parties declines to participate. In mediation, the parties are 
afforded another opportunity not only to meet and discuss the complaint and any underlying 
issues, but also to resolve them in the best interest of all concerned. Seventy-one percent of 


all complaints referred to mediation in 2006-2007 were resolved at this stage. 


The Tribunal'’s 
Informal processes 
have been very 
effective thus far. 
Of the 273 files that 
were closed during 
the period from 
April 1, 2006 to 
March 31, 2007, 
86% were resolved 
without a formal 
hearing, either 
through the 
exchange of 
information, 
mediation or 
another step in the 
complaint process. 
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Once a complainant has filed his/her allegations in writing and the deputy head has 
responded, a pre-hearing conference is held in order to simplify the proceedings by narrowing 
the issues before the Tribunal or having the parties explore the possibility of reaching a 
settlement. Two percent of all complaints received in the past year were withdrawn following 


pre-hearing conferences. 


Although none took place in 2006-2007, the Tribunal plans to hold settlement conferences 
as a further alternative to a formal hearing. During a settlement conference, a member of the 
Tribunal will review the facts of the complaint with the parties, discuss the strengths and 
weaknesses of their respective cases, offer an opinion on the merits of the complaint and help 


them come to a settlement. 


The Tribunal’s informal processes have been very effective thus far. Of the 273 files that were 
closed during the period from April 1, 2006 to March 31, 2007, 86% were resolved without 
a formal hearing, either through the exchange of information, mediation or another step in the 


complaint process. 


While the Tribunal recognizes that not all complaints can be settled through informal means, 
we also believe that the best solution to a workplace dispute or conflict is one in which the 
parties come to an agreement on their own, rather than one where a decision is imposed upon 


them by an outside third party. 


In the months following the establishment of the Tribunal, we set out to develop practices that 
would help managers and employees resolve their differences through constructive dialogue. 
| am proud to report that those practices are now in place and are proving to be successful. 
The Tribunal is committed to fostering effective labour-management relations in the federal 
public service, thereby doing its part to improve the ability of the public service to serve and 


protect the public interest. 


Guy Giguere, 


Chairperson and Chief Executive Officer 
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The Work of the Public Service 
Staffing Tribunal 


Mandate 


The Public Service Staffing Tribunal (the Tribunal) is an independent, quasi-judicial tribunal 
established by the Public Service Employment Act (PSEA) as part of the new arrangements 


for recourse with respect to staffing complaints. 


The mandate of the Tribunal is to consider and dispose of complaints related to: 
e internal appointments 

e lay-offs 

e the implementation of a corrective measure ordered by the Tribunal 


e the revocation of an appointment 


In carrying out its mandate, the Tribunal may provide mediation services at any stage of a 
proceeding in order to resolve a complaint. When considering whether a complaint against an 
internal appointment or lay-off is founded, the Tribunal may interpret and apply the Canadian 
Human Rights Act (CHRA). 


Mission 


The Tribunal aspires to contribute to a competent, non-partisan and representative public 
service through the impartial and timely disposition of disputes related to the internal staffing 


and lay-off processes in the government of Canada. 


Values 


The Tribunal is committed to: 

e maintaining its impartiality, transparency and independence; 

e providing professional, respectful and timely service to its clients and stakeholders; 

e helping parties to resolve their disputes as informally and as expeditiously as possible; 
e ensuring that the decisions it renders are fair, consistent and well reasoned; 


e consulting our clients and stakeholders and keeping them informed of the Tribunal’s 


services and jurisprudence; and 


© promoting a healthy work environment that is both productive and effective. 
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Background 


As part of the Public Service Modernization Act (PSMA), the new PSEA received Royal Assent 
on November 7, 2003 and came into force on December 31, 2005. Once the Chairperson of 
the Tribunal was named in March 2005, preparations began in earnest to ensure that the 
Tribunal would be ready to hear complaints as of the coming-into-force date. 


Given the time needed to conduct and complete a selection process, it was not expected that 
complaints would be filed with the Tribunal until the spring of 2006. Although the first complaint 
was received on February 6, 2006, the overall volume was relatively light through the end of 
the fiscal year 2005-2006 and the early part of fiscal year 2006-2007. 


The number of complaints rose sharply starting in July 2006. The following graph illustrates 


the dramatic rise in volume during the period from April 1, 2006 to March 31, 2007. 


Public Service Staffing Tribunal Complaints 
Fiscal Year 2006-2007 


ee | s Number of complaints per month ee Cumulative total = 


April 1, May June July August September October November December January February March 31, 
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second Year Achievements 


Introduction 


During 2005-2006, the first year of the Tribunal’s existence, the main focus of activity was on 
preparing the Tribunal to hear complaints or resolve them by other means. The first twelve months 
were therefore devoted to: setting up of the Tribunal’s offices; recruiting staff; drafting and 
finalizing its Regulations and Procedural Guide, establishing mediation services; developing 
a communications plan and outreach strategy; putting an automated case management system 
in place and providing training to members and staff to ensure that complaints were handled 


efficiently and effectively. 


Over the past twelve months, the Tribunal’s first full year of operations, the number of complaints 
received by the Tribunal rose to over 400 from 15 during the previous year. Due to the dramatic 
increase in volume, it became necessary to adjust the complaint procedures in place and inform 
stakeholders accordingly. A consultation group representing key stakeholders — departments, 
central agencies and bargaining agents — was formed and met periodically to discuss and 


address areas of concern involving the complaint process. 


Highlights of Our Second Year 


e The first mediation training course took place from April 10 to 12, 2006. 

e The first mediation session was held in May 2006. 

e The first interim order, including the reasons, was rendered on May 26, 2006. 
e The first annual report was published in August 2006. 

e The first pre-hearing conference was held on August 23, 2006. 

e The first hearing was held in Belleville, Ontario on August 29-30, 2006. 


e The first final decision was issued on September 28, 2006. 


Over the past twelve 
months, the Iribunal'’s 

first full year of operations, 
the number of complaints 
received by the Tribunal rose 
to over 400 from 15 during 
the previous year. Due to 

the dramatic increase in 
volume, it became necessary 
to adjust the complaint 
procedures in place and 
inform stakeholders 
accordingly. 
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Also as a result of the increased volume, the Tribunal found it necessary to redefine its organizational 
structure and identify several key positions to be filled as quickly as possible. The organizational 
structure is likely to continue to evolve over the next few years as the Tribunal endeavours to 
strike a balance between the demands of handling a large caseload while developing the 
organization. For this reason, the Tribunal has chosen to recruit individuals with a wide variety 
of skills and abilities. In order to reflect this reality, most, if not all, work descriptions were written 


or revised during the past year and the classification of most positions was completed. 


With both the appropriate procedures and qualified, experienced personnel in place, the 
Tribunal began to make further progress towards fully developing its internal corporate 


services and enhancing its management framework. 


The following section describes the main achievements of the past year in greater detail. 


The Registry 


During the period of April 1, 2006 to March 31, 2007, the Tribunal received a total of 438 complaints. 


The following table provides a summary of the complaints received during this period: 


Complaint Statistics 2006-2007 


Complaints received Number Percentage 
Complaints withdrawn following exchange of information 88 32% 
Complaints withdrawn following mediation 35 13% 
Complaints withdrawn following pre-hearing conference 6 2% 
Complaints withdrawn at other stages of complaint process 106 39% 
Decisions rendered 38 14% 
Total files closed 273 100% 
Complaints remaining as of March 31, 2007 165 


Total complaints received 438 


7 9 
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Types of Complaints 2006-2007 


Complaints received 
Internal Appointments (PSEA s. 77) 

Advertised process 

Non-advertised process 
Revocation of appointment (PSEA s. 74) 
Lay-offs (PSEA s. 65) 
Application of corrective measures (PSEA s. 83) 
Unspecified 


Total complaints received 


Case Management System 


Number 


438 


Percentage 


57% 
39% 
2% 
TS 
S% 


OG 


The Tribunal continued to fine-tune its case management system by increasing the amount 


of data that can be entered and the number of reports that can be generated so that 


complaint files can be monitored, problems identified and resolved and overall statistics 


produced quickly and easily. The information obtained from the system will be used in the future 


to improve the Tribunal’s complaint process and procedures and report on its overall 


effectiveness and efficiency. 
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increasing the amount of 
data that can be entered 
and the number of reports 
that can be generated so 
that complaint files can 
be monitored, problems 
identified and resolved and 
overall statistics produced 
quickly and easily. 


ANNUAL REPORT 
2006/2007 


Case Summaries 


The following case Summaries are a representative sample of some key principles established 


by the Tribunal during the year. 


Final Decisions 


Jeannette Tibbs and the Deputy Minister of National Defence et al. (2006 PSST 0008) 

The complainant alleged that she was not appointed to the position of Production Manager 
in the Department of National Defence because of an abuse of authority. She argued that, as 
established by David Philip Jones and Anne S. de Villars in the Principles of Administrative 
Law (Toronto: Thomas Carswell, 2004) , three of the five categories of abuse of authority — 
discretion exercised with improper intention, acting on inadequate material, improper result, 
discretion based on erroneous view of the law and adoption of a policy that fetters ability to 
consider individual cases with an open mind — applied to the way in which the selection process 


was conducted. 


The respondent and the Public Service Commission argued that only the first type of abuse 
could apply in the context of the PSEA — that is, improper intention, including acting in bad 


faith or irrelevant considerations. 


The Tribunal found that: 

e all five categories of abuse may serve as a test for abuse of authority in the context of 
the PSEA; 

e the complainant failed to prove that the selection board acted on inadequate material 
when it screened her out and screened the eventual appointee in; and 


e the complainant failed to prove that the selection board exercised its discretion with 


improper intention or improper result. 


The complaint was dismissed. 


Chantal Jolin and the Deputy Head of Service Canada et al. (2006 PSST 0011) 
The complainant alleged that she was not appointed to the position of National Human 
Resources Manager in Service Canada because the selection board abused its authority by 


incorrectly using a particular assessment tool, In-Basket Exercise 810. 
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The complainant maintained that: 


e the selection board acted on inadequate material by not clearly identifying the specific 


competencies required for the position in the statement of merit criteria; 


e the use of the in-basket exercise by the selection board to assess a candidate’s 
qualifications was improper because the exercise had no connection to the merit 


criteria, thereby producing an improper result; and 


e her inability to proceed to the next phases of the appointment process because of her 
results in the in-basket exercise constituted an unreasonable action on the part of the 
selection board. 


The respondent replied that: 


e there was an obvious connection between the assessment tool and the essential 


qualifications identified for the position; 
e the assessment methods were applied consistently and fairly to all candidates; 
e passing the in-basket exercise was a minimum requirement; 


e failure to meet a minimum requirement leads to the conclusion that a person does not 


have all the essential qualifications established for a position; 
e the complainant provided only personal opinions in support of her allegations; and 


e the selection board was not influenced by personal favouritism or bad faith. 


The Public Service Commission submitted that the concept of abuse of authority should not 
be interpreted in its broadest sense; a finding of abuse of authority must be based on facts 
that can be described as outrageous, unreasonable or unacceptable and the evidence must 


be concrete. 


In its decision, the Tribunal reasoned that, in order to find abuse of authority in the selection 
of assessment methods, the complainant must prove that the result is unfair and that the 
assessment methods are unreasonable, do not allow the qualifications stipulated in the 
statement of merit criteria to be assessed, have no connection to the criteria or are 
discriminatory. In this case, the Tribunal concluded that the selection board made its decision 
based on adequate material, the use of In-Basket Exercise 810 did not produce an unfair result 


and the process was not therefore tainted by an abuse of authority. 


The complaint was dismissed. 
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Brenda Portree and the Deputy Head of Service Canada et al. (2006 PSST 0014) 
The complainant alleged that she was not appointed to the acting position of Universal Agent 
in Service Canada due to an abuse of authority by the selection board in its application of the 


merit criteria during the appointment process. 


The complainant submitted that the selection board abused it authority by: 

e failing to understand or seek clarification regarding her answer to one of the interview 
questions; 

e awarding more weight and significance to the appointee’s replies to the same question 
than to her reply; 

e asking an unclear question that failed to solicit the required information; and 


e failing to contact a previous Supervisor. 


The respondent replied that the complainant had the burden of proving abuse of authority and 


that this burden required more than demonstrating errors, omissions or improper conduct. 


The Public Service Commission did not take a position on the facts of the case, but did address 
the changes to the PSEA. 


The Tribunal found that insufficient evidence was provided by the complainant to substantiate 
her complaint and that simply disagreeing with the result of an appointment process did not 


constitute evidence of wrongdoing on the part of the selection board. 
The complaint was dismissed. 


Interim Decisions 


Marie-Claude Larose and the Chief Commissioner of the Canadian Human Rights Commission 
et al. (2006 PSST 0001) 

The complainant requested full access to a document that she had received during the 
exchange of information but which had entire sections missing. After examining the document 
and the parties’ arguments regarding the release of the information contained therein, the 
Tribunal confirmed that the purpose of the exchange of information is to facilitate the resolution 
of a complaint very early on in the process through an open and thorough exchange of relevant 


information. 
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The Tribunal found that the information was indeed relevant to the complaint and ordered that 
the document be delivered to the complainant in its entirety. It was also noted that a deputy 
head does not have to wait for the Tribunal to order the disclosure of relevant personal 


information before providing such information to a complainant. 


Linda MacDonald and the Deputy Head of Service Canada et al. (2006 PSST 0002) 
The complainant filed her complaint on June 16, 2006 but was advised that it had been 
received after the 15-day time limit. The complainant requested an extension of the time limit 


as provided for under section 10 of the Regulations. 


As in previous Federal Court of Appeal decisions, the Tribunal determined that the time limit 
to file a complaint is a strict one. However, the Tribunal also found that, in the interest of fairness, 
it would be appropriate to consider that a complaint has been filed with the Tribunal as soon 


as it has been mailed, if the mailing date can be proven easily. 


In this case, the postage meter marking on the complainant's envelope clearly demonstrated 
that she had mailed her complaint to the Tribunal from Nova Scotia on June 16, 2006, four 


days before the closing date for filing a complaint. 


For this reason, the request to extend the time limit was granted. 


Nihal Sherif and the Deputy Minister of the Agriculture and Agri-Food Canada et al. 
(2006 PSST 0003) 

The complainant requested an extension of the time limit for filing a complaint with the Tribunal 
on the basis that the Department failed to post the notification of proposed appointment in 


accordance with regulations. 


The respondent replied that, in effect, there had been two appointments, one under the former 
PSEA and another, under the new PSEA, and agreed that notification should have been 
provided for the second appointment. 


The Tribunal found that: 


e the complainant had not received proper notification of the second appointment nor of 


her right to complain or of the grounds for complaint under the PSEA; and 


e section 10 of the Tribunal’s Regulations established the latest date for filing a complaint, 


but not the earliest. 


The complaint was found to be timely. 
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Jeffrey Wylie and the President of the Canada Border Services Agency et al. 

(2006 PSST 0007) 

The Canada Border Services Agency requested that the Tribunal determine whether it had 
jurisdiction to hear a complaint filed following the posting of Information Regarding Acting 
Appointment. In its submission to the Tribunal, the Agency stated that the notice of 


appointment had been issued in error and the acting appointment had come to an end. 


The Public Service Commission submitted that the question of whether an acting appointment 
is an appointment under the PSEA depended on whether the complainant had been assessed 
against the merit criteria for the position. The Commission also submitted that, since the acting 
appointment had already ended, the matter was moot because none of the corrective measures 


available to the Tribunal could be applied. 


The Tribunal found that, in accordance with subsection 58(2) of the PSEA, each appointment made 
on an acting basis and each extension of such an appointment constitutes an appointment subject 


to the requirement of the PSEA and its regulations, including recourse. 


The Tribunal concluded that the ending of the acting appointment did not render the matter 
moot since it has the authority to determine whether an abuse of authority has occurred during 
the course of an internal appointment process and to order appropriate corrective action, other 


than revocation. 


The Tribunal determined that it had jurisdiction to hear the complaint. 


Lorrie Oddie and the Deputy Minister of National Defence et al. (2006 PSST 0009) 

The complainant requested the disclosure of the assessment and reference check information 
for the successful candidate. She argued that the information requested was relevant to her 
complaint of bad faith, discrimination and favouritism. In her opinion, she and the successful 
candidate were treated differently in that the selection board did not check the successful 


candidate’s references as thoroughly as it did hers. 


The respondent replied that the information related to the successful candidate was not relevant 
to the complaint. 
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The Tribunal established a four-part test to determine the relevancy of the information requested 


to the complaint: 
e The requested information must have a bearing on the crux of the complaint; 


e The complainant must demonstrate to the Tribunal’s satisfaction that there is a clear 
nexus, or, in other words, concrete linkage between the information sought and the 
matter at hand; 


e The request must be sufficiently specific so there is no dispute as to what is desired; and 


e The Tribunal must be satisfied that disclosure of the information will not cause Undue 


prejudice. 


The Tribunal found that the background information and issues presented by the complainant 
were sufficiently detailed and relevant to the complaint so as to warrant the disclosure of the 
information requested. 


The request for an order for provision of information was granted. 


David Aucoin and the President of the Canadian Border Services Agency et al. 

(2006 PSST 0012) 

The complainant requested the provision of information relating to a standardized test, 
including the qualifications of the selection board members administering the test. The Agency 


Submitted that the Tribunal had to decide whether the requested information was relevant. 


The Public Service Commission explained the rules and guidelines applicable under the former 
PSEA with respect to standardized tests. The Commission also submitted that information 
concerning the selection board members’ training was not relevant nor were the notes taken 


by the members regarding the other candidates. 


The Tribunal used a three-part test to decide whether to provide access to the test: 

e Does the material pertain to the complainant and should it be disclosed by reason of 
its relevance? 

e Would providing access to the confidential materials affect the validity or continued use 
of a standardized test or part thereof by giving an unfair advantage to any individual? 

e Would prejudice to the future use of the test be avoided if conditions were imposed 
regarding the release of the information? (e.g. allowing only the complainant’s 


representative to access the materials) 
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In this particular case, the Tribunal found that: 

e the information relating to the test was relevant to the complaint; 

e the continued use of the standardized test would be compromised if access to the test 
were granted to the complainant, thereby conferring an unfair advantage upon him; 

e prejudice to the future use of the test could be avoided by allowing only the 
complainant's representative access to the materials; 

e jt was not necessary to order the provision of information related to the selection board 


members’ training on the test; 
e notes concerning the complainant’s assessment were relevant and must be provided; and 


e the notes of the successful candidates were not relevant. 


The request for an order for provision of information was granted in part with conditions. 


Peter Richardson et al and the Deputy Minister of Environment Canada et al. 
(20072PSS T0007) 

The respondent requested that the Tribunal dismiss six complaints filed against an appointment 
made as a result of an external non-advertised appointment process on the basis that the person 
appointed to the position was on leave from the Canada Revenue Agency at the time of his 
appointment. The respondent provided several documents in support of its claim that an 


external non-advertised process had been held. 
The Tribunal found that the person appointed was, in fact, an employee of the Public Service 
and that, by only considering one person already in the employ of the Public Service, an internal 


appointment process had been conducted. 


The respondent’s motion to dismiss the complaint was denied. 
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Dispute Resolution Services 
Mediation 


In keeping with the spirit of the PSMA, and in accordance with section 97 of the PSEA which 
states that the Tribunal may offer mediation services at any stage of its proceedings in order 
to resolve a complaint, the Tribunal refers all complaints to mediation unless one of the parties 


declines mediation. 


Mediation usually takes place following the exchange-of-information stage in the Tribunal 
complaint process. If one of the parties to a complaint does not wish to participate in mediation 


at this stage, he/she may request to do so at a later stage provided that the other party agrees. 


Three mediators, including the Director of Dispute Resolution Services, five full-time members 
and four part-time members of the Tribunal conduct mediation sessions on behalf of the Tribunal. 
In addition, a number of other Tribunal employees have been trained as mediators in the event 


that additional resources are needed from time to time. 


Those who participate in mediation are asked to complete an evaluation form regarding the 
Tribunal’s mediation services at the conclusion of the session. An analysis of the evaluations 
revealed that the level of satisfaction among participants in mediation was over 80% with 
respect to the process and the work of the mediators during the period from April 1, 2006 to 
March 21, 2007. 


The following chart contains statistical information on the mediation services offered by the 
Tribunal in 2006-2007: 


SETS 
Eas 
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Those who participate 

in mediation are asked 

to complete an evaluation 
form regarding the 
Tribunal’s mediation 
services at the conclusion 
of the session. An analysis 
of the evaluations revealed 
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Mediation Services 2006-2007 


Total number of complaints where parties consented to mediation 114 
National Capital Region 29 
Ontario Zo 
Québec 16 
British Columbia es) 
Nova Scotia 12 
Newfoundland and Labrador 5 
Manitoba 4 
Alberta 4 
New Brunswick 4 
Saskatchewan it 
Northwest Territories 1 

Number of complaints where consent to mediate was withdrawn i 

Number of complaints withdrawn before scheduled mediation session 9 

Remaining cases referred to a mediator 94 

Number of mediations conducted 49 

Number of complaints resolved S51 

Number of open mediation files as of March 31, 2006 45 


pamomesca: 
Ea 
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Interest-based Negotiation and Mediation Training 


In addition to its mediation services, the Tribunal developed a training course on interest-based 
negotiation and mediation which was delivered 17 times in major urban centres across the 
country in English and French in 2006-2007. 


The two-and-a-half-day interactive course allows potential participants in mediation — bargaining 
agent representatives, delegated managers and staffing or human resources (HR) advisors — to 
gain an understanding of the Tribunal’s mediation process and of the preparation required for 


mediation in the context of the appointment process. 


Course participants are asked to fill out an evaluation form at the end of each course. According 
to the evaluation results, the level of satisfaction among course participants was over 80% 
with respect to the course content and the work of the course facilitators during fiscal year 
2006-2007. 


The following chart outlines the frequency and location of the courses: 


Interest-based Negotiation and Mediation Training 2006-2007 


Location Number of courses 
National Capital Region 9 
Toronto 2 
Montreal 2 
Kingston 1 
Halifax i 
Edmonton i 
Vancouver i) 
Total Ly. 


sess 
raecied 


Consultation with 
representatives of 

the Canada School of 
Public Service took place 
throughout 2006-2007 
concerning the joint 
development and 
production of an interactive, 
web-based tool to enhance 
understanding of the 
Iribunal’s mandate as well 
as its complaint process 
from beginning to end. 
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Corporate Services 
Communications/Outreach 


The Tribunal launched a new website in July 2006. It not only gives access to the Tribunal’s 


complaint forms, brochures and Procedural Guide, but also provides information on: 
e the PSEA 

e the Tribunal’s complaint process and procedures 

e¢ members of the Tribunal 

e job opportunities with the Tribunal 

e decisions rendered by Tribunal members 

e the Tribunal’s dispute resolution services 


e training on interest-based negotiation and mediation. 


A draft brochure describing the mediation services offered by the Tribunal was produced and 


will be published in April 2007 for distribution at conferences, training sessions etc. 


Ten presentations explaining the Tribunal’s complaint process and procedures and outlining 
key principles established in Tribunal decisions were made to stakeholder groups made up 
of HR and staffing advisors, delegated managers or bargaining agent representatives across 
Canada in both official languages. 


Consultation with representatives of the Canada School of Public Service took place throughout 
2006-2007 concerning the joint development and production of an interactive, web-based tool 
to enhance understanding of the Tribunal’s mandate as well as its complaint process from 


beginning to end. 
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Human Resources 


Given the increase in the volume of complaints filed with the Tribunal, the number of 
Tribunal employees rose significantly in 2006-2007 with the following positions being filled: 
three registry officers, two mediators, three administrative assistants, a scheduling officer and 


a financial officer. 


To ensure transparency and the fair and consistent treatment of its employees, the Tribunal 
developed a number of internal policies, including a labour relations policy, a grievance policy, 


an Informal Conflict Management System policy, a travel policy etc. 


The Tribunal promotes continuous learning in the workplace and offered specialized training 
in 2006-2007 to its staff members as required. 


Performance Measurement 


In order to ensure that its main objective of resolving complaints in an impartial and timely way 
is carried out efficiently and effectively, the Tribunal began to develop a performance 
measurement framework to monitor its performance and make any necessary adjustments. 


Work on an internal audit and evaluation plan began in 2006-2007. 


Members’ Meetings and Training 


A Members’ meeting was held in March 2007 to provide both full-time and part-time 
members with an update concerning the Tribunal’s activities and a forum for discussing matters 


of mutual concern. 


Professional development training to the members was offered on subjects such as the proper 


conduct of a hearing and effective decision-writing. 


In order to ensure that its 
main objective of resolving 
complaints in an impartial 
and timely way Is carried out 
efficiently and effectively, 
the Iribunal began to 
develop a performance 
measurement framework 
to monitor its performance 
and make any necessary 
adjustments. Work on 

an internal audit and 
evaluation plan began 

in 2006-2007. 
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Finance 


Funding 


The Tribunal requested permanent funding by way of a Treasury Board submission in the fall 
of 2006. At that time, a permanent source of funds was not identified. However, the Tribunal 
received temporary funding for fiscal years 2007-2008 and 2008-2009. The challenge in 
obtaining permanent funding was the newness of the Tribunal. The Tribunal will return to 


Treasury Board when it has more experience operating with a full case load and is better able 
to identify its long-term needs specifically. 


Spending 
2006-2007 
Description FTE Salaries O&M Total 
Adjudication of Complaints TO:6 1,081,092 77,859 tse Jot 
Mediation of Complaints Cpe 127-305 164,144 291,449 
Corporate Services 9.6 Li SL Ose 614,457 1,765,495 
Total Spending 209 ASo 856,460 3,215,895 
Unspent* 761, 347 1,045,540  =1,806,887 
Total Allocation 3,120; 782 1,902,000" - 5,022;782 


*Returned to the Consolidated Revenue Fund of the government 
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17. Josée Labelle, Registry Officer 
18. Maryse David, 
Administrative Assistant 
19. Michelle Budzinski, 
Administrative Assistant 
20. Louise Lapointe, Registry Officer 
21. Monica Blanchard, 
Administrative Assistant 
22. Elizabeth Holden, Director, 
Planning, Communication 
and Corporate Services 
23. Madeleine Sauvé, Mediator 


Missing from photo: 
Carmel Doherty, Registry Officer 


*Shared position with Public Service Labour 
Relations Board 
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Appendix 1 — Members’ Biographies 


Guy Giguére 

Chairperson and Chief Executive Officer 

A seasoned adjudicator and mediator with over 24 years of experience in the federal public 
service of Canada, Guy Giguere was appointed Chairperson of the Public Service Staffing 
Tribunal in March 2005. Mr. Giguére was first a member of the Public Service Staff Relations 
Board from 1998 to 2000 and became Deputy Chairperson of the Board in 2001. Mr. Giguére 
began his public service career in 1983 with Employment and Immigration Canada where he 
provided training and advice on human rights and access to information legislation. He later 
worked with the Office of the Privacy Commissioner, the Department of Justice and the Privy 
Council Office. Born in St-Jér6me, Québec, Mr. Giguére obtained a civil law degree (LL.L) from 
the Université de Montréal and has been a member of the Quebec Bar since 1978. Mr. Giguére 
is a frequent speaker on mediation and arbitration in the federal public service and trains new 
members of federal administrative tribunals on the conduct of a hearing. He is also a regular 
guest lecturer at the Faculty of Law, University of Ottawa and with the Department of Industrial 


Relations at the Université du Québec en Outaouais. 


Sonia Gaal 

Vice-Chairperson 

Sonia Gaal was appointed Vice-Chair of the Public Service Staffing Tribunal in August 2005. 
Ms. Gaal received her civil law degree (LL.L) from the Université de Montréal, completed a 
Post Graduate Diploma in Labour Law at the University of Alberta and holds an MBA from 
Athabasca University in Alberta. From 1985 to 1988, Ms. Gaal was a Labour Relations Officer 
and member of the negotiating team for the City of Edmonton. She later served as a Labour 
Relations Advisor with the Government of Alberta where she represented the government 
during arbitration hearings and negotiations. In 1998, Ms. Gaal was appointed to the Alberta 
Labour Relations Board and, one year later, to the Canada Industrial Relations Board in Ottawa 
as a full-time member. Ms. Gaal remains an active member of the Law Society of Alberta and 


the Barreau du Québec. 
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Helen Barkley 

Full-time member 

A graduate of Queen’s University (B.A. Sociology), Helen Barkley commenced her public 
service career with the National Parole Service. In 1980, she left the public service to attend 
law school (LL.B., University of Ottawa, 1983), and has been a member of the Ontario Bar since 
1985. On her return to the public service in 1985, she worked in several departments doing 
legislative review. In 1990, Ms. Barkley was appointed as an Appeal Board Chairperson with 
the Public Service Commission, where she conducted appeal hearings, investigations and 
boards of inquiry. Since 1998, she has held senior positions in recourse and policy. As part 
of the modernization process, she participated in the Public Service Commission Advisory 
Committee working group on co-development and the Deputy Ministers’ working group on 
staffing recourse. Ms. Barkley was appointed as a full-time member of the Public Service 
Staffing Tribunal in November 2005. 


Merri Beattie 

Full-time member 

Merri Beattie is an experienced human resources professional, with particular expertise in 
labour relations and staffing. Ms. Beattie began her public service career with Supply and 
Services Canada and has held positions in management since 1999. Ms. Beattie served on 
the Privy Council’s Task Force on Modernizing Human Resources Management created in April 
2001 to draft a new institutional and legislative framework for human resources management 
in the public service. Following the adoption of the Public Service Modernization Act (PSMA), 
Ms. Beattie participated in the planning of PSMA implementation across government departments 
and agencies. In January 2004, Ms. Beattie was named Director of Human Resources Modernization 
with Public Works and Government Services Canada. In this capacity, she led the design and 
implementation of the department's human resources policy frameworks and systems, including 
its response to the new Act. Ms. Beattie was appointed member of the Public Service Staffing 
Tribunal in November 2006. 
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Francine Cabana 

Full-time member 

Francine Cabana was appointed as a member of the Public Service Staffing Tribunal in 
November 2005. Ms. Cabana began her career with the Department of Communications in 
human resources and later became a compensation and benefits specialist with the Canadian 
International Development Agency. In 1984, she became a union representative with the 
National Component of the Public Service Alliance of Canada (PSAC) where she argued 
employee grievances and complaints before various administrative tribunals and developed 
an expertise in alternative dispute resolution. From 1997 until her appointment to the 
Tribunal, Ms. Cabana was a PSAC Grievance and Adjudication Officer, representing members 
before provincial and federal labour relations boards, both during formal hearings and 


mediation sessions. 


Ken Gibson 

Temporary member 

Ken Gibson became a temporary member of the Public Service Staffing Tribunal in January 
2006. Mr. Gibson began his career as a researcher with the Science Council of Canada and 
later worked at the Professional Institute of the Public Service of Canada as both chief research 
officer and negotiator. From 1985 to 2000, he held a number of senior human resources 
management positions at the National Research Council, including Director of Employee 
Relations. Mr. Gibson spent the next five years working as a human resources consultant with 
expertise in HR strategy, policy and program development, project management, labour relations 
and change management. Mr. Gibson holds an Honours Bachelors degree in Commerce with 


specialization in economics and industrial relations. 
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Robert Giroux 

Temporary member 

Robert J. Giroux was appointed temporary member of the Public Service Staffing Tribunal in 
November 2005. Before retiring as President of the Association of Universities and Colleges of 
Canada in March 2004, Mr. Giroux held the positions of Secretary of the Treasury Board and 
Comptroller General of Canada, President of the Public Service Commission of Canada, Deputy 
Minister of Public Works Canada, and Deputy Minister of National Revenue, Customs and Excise. 
He is a member of the Order of Canada and has received honorary doctorates from several 
Canadian universities. Mr. Giroux currently serves on the Board of Directors of the Canadian 
Education Centre Network, Katimavik, and chairs the Board of Directors of the Canadian 
Council on Learning. He is also a member of the Canada Foundation on Innovation and the 
Canada Millennium Scholarship Foundation and a Senior Fellow with the faculty of Social 
Sciences at the University of Ottawa. Mr. Giroux has a BA in Commerce and an MA in Science 
from the University of Ottawa. 


Daniel Ish 

Temporary member 

Daniel Ish was appointed as a temporary member of the Public Service Staffing Tribunal in 
November 2005. A graduate of the College of Law, University of Saskatchewan and Osgoode 
Hall Law School and established arbitrator and mediator, Mr. Ish has handled more than 300 
cases related to labour, commercial and contractual matters since 1979, including numerous 
Indian Residential School (IRS) claims. Mr. Ish began his career as assistant Professor of Law 
at McGill University and is currently Professor of Law at the University of Saskatchewan and 
a senior adjudicator in Canada’s IRS Dispute Resolution program. He has also served as a 
consultant to private and public organizations in the United States, the Caribbean, Taiwan, 
Nepal, Indonesia, the Philippines, China and Sri Lanka and published more than 60 articles, 


books and reports. 
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Gordon Roston 

Temporary member 

Gordon Roston was appointed temporary member of the Public Service Staffing Tribunal in 
November 2005. From 1980 to 1995, Mr. Roston served the federal public service in many 
capacities, including Director General, International Marketing, Tourism Canada; Minister- 
Counsellor, Canadian Embassy, The Hague, Netherlands; Senior Staff Advisor to the Service 
to the Public Task Force, Public Service 2000 and Senior Advisor, Innovative and Quality 
Services, Treasury Board Secretariat. Since his early retirement from the public service, 
Mr. Roston has pursued a particular interest in Alternate Dispute Resolution and is a graduate 
and Fellow of the Canadian Institute for Conflict Resolution. As a mediator in the Ontario Civil 
Court Mandatory Mediation Program, he has acted in a wide variety of disputes ranging from 
breach of contract to harassment and has taught mediation and negotiation principles and practice. 
Mr. Roston has served as chairman, board member or advisor on a number of community and 


cultural organizations. 
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Appendix 2 — Statutory Responsibilities 


The Public Service Employment Act requires or permits the Tribunal to undertake the 


following activities: 
1. consider and dispose of complaints presented to the Tribunal [Subs. 88(2)]; 


pep in the case of a founded complaint involving a lay-off of an employee, set aside the 
decision of a deputy head to lay off the employee and order the deputy head to take 
any corrective action that it considers appropriate, other than the lay-off of another 
employee [subs. 65(4)]; 


= in considering whether a complaint against a lay-off is substantiated, interpret and 
apply the Canadian Human Rights Act, other than its provisions relating to the right 
to equal pay for work of equal value [subs. 65(7)]; 


4. in the case of a founded complaint involving a revocation of an appointment, order 


the Public Service Commission or the deputy head to set aside the revocation [s. 76]; 


5. — in the case of a founded complaint involving an internal appointment, order the 
Public Service Commission or the deputy head to revoke the appointment or not to 
make the appointment and to take any corrective action that it considers appropriate 
[subs. 81(1)]; 


6. in considering whether a complaint against an internal appointment is substantiated, 
interpret and apply the Canadian Human Rights Act, other than its provisions relating 


to equal pay for work of equal value [s. 80]; 


ie: in the case of a complaint involving a corrective action ordered by the Tribunal, 
order the Public Service Commission or the deputy head to revoke the appointment 
made as a result of the implementation of the corrective action, or not to make the 
appointment, and give the Commission or the deputy head any directions that it 
considers appropriate with respect to the implementation of the corrective action 
[s. 84]; 


8. provide mediation services at any stage of a proceeding in order to resolve a 
complaint [subs. 97(1)]; 


10. 


Vi 


i 


I. 


14. 


ifs), 


16. 


17. 


18. 


19: 


20. 
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summon and enforce the attendance of witnesses and compel them to give oral or 
written evidence on oath in the same manner and to the same extent as a Superior 
court of record [par. 99(1)(a)]; 


order that a hearing be conducted using any means of telecommunication that 
permits all persons participating to communicate adequately with each other 
[par. 99(1)(b)]; 


administer oaths and solemn affirmations [par. 99(1)(c)]; 
accept any evidence, whether admissible in a court of law or not [par. 99(1)(d)]; 


compel, at any stage of a proceeding, any person to produce any documents 
and things that may be relevant [par. 99(1)(e)]; 


subject to any limitations that the Governor in Council may establish in the interests 
of defence or security, enter any premises of an employer where work is being 

or has been done by employees, inspect and view any work, material, machinery, 
appliances or articles in the premises and require any person in the premises to 


answer all proper questions relating to a complaint [par. 99(1)(f)]; 


Summarily dismiss any complaint that, in its opinion, is frivolous or vexatious 
[subs. 99(2)]; 


decide a complaint without holding an oral hearing [subs. 99(3)]; 


render a decision on a complaint and provide a copy of it, including any written 
reasons, and any accompanying order to the Public Service Commission and to 


each person who exercised the right to be heard on the complaint [s.101]; 


make regulations respecting complaint time limits and procedures, procedures 
for the hearing of complaints, time limits and procedures for notices and other 
documents, notice of an issue to the Canadian Human Rights Commission and 


the disclosure of information [s. 109]; 


prepare and submit an annual report to Parliament through the Minister of Canadian 


Heritage regarding activities during the fiscal year [subs. 110 (1)]; 


use any services and facilities of departments, boards and agencies of the 
Government of Canada that are appropriate for the operation of the Tribunal 
[subs. 93(2)]. 
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Appendix 3 — The Complaint Process 


Complaint filed 
Within 15 days of being 
informed of the appointment 
or proposed appointment, 
lay-off, or revocation 
of appointment 


Exchange of information in 
25 days & notify PSST if not 
to schedule mediation 


Complainant has 10 days 


M after exchange 

E to file allegations Notice 
D to 

! Canadian 


Deputy Head or PSC 
A has 15 days to reply Human 
T 


to allegations Rights 


Commission, 


O Other parties have 10 days if applicable 
N to provide reply and advise 
of their participation 
at the hearing 


May set pre-hearing 
conference/ 
settlement conference 


| 


Oral or paper hearing 


a | 


Decision rendered 


Cad 
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Appendix 4 — Staffing Complaint 
Resolution System 


INFORMAL FORMAL 


Informal 
Discussions 


Department 


Negotiation 


Exchange 
of Information 


Mediation 


: Allegations 


Settlement 
Conference 


Public Service Staffing Tribunal 


Pre-hearing 
Conference ee 
_ Hearing or — 
_ Paper Hearing 


Cad 
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oa 8 Appendix >— How to:Contact the Tribunal 


General information 

Web site: www.psst-tdfp.gc.ca 

Telephone: 613-949-6516 
1-866-637-4491 

Facsimile: 613-949-6551 

Ty: 1-866-389-6901 

E-mail: Info@psst-tdfp.gc.ca 


Mailing Address 

Public Service Staffing Tribunal 
240 Sparks Street 

6" Floor West 

Ottawa, Ontario K1A OA5 


Registrar 

Josée Potvin 

Tel: 613-949-6518 

E-mail: josee.potvin@psst-tdfp.gc.ca 


Director, Planning, Communications and Corporate Services 
Elizabeth Holden 

Tel: 613-949-5513 

E-mail: elizabeth.holden@psst-tdfp.gc.ca 


Director, Dispute Resolution Services 
Serge Roy 

Tel.: 613-949-6515 

E-mail: serge.roy@psst-tdfp.gc.ca 
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Message from the Chairperson 


A brief review of the Tribunal’s decisions to date reveals 
that abuse of authority in the application of merit is the 
ground of complaint cited most often in complaints 
submitted to the Tribunal. The Public Service Employment 
Act (PSEA) specifies that appointments must be made on 
the basis of merit and provides for considerable flexibility 


in human resources management. 


In order to ensure that the appointment process is both 
based on merit and permits public service managers to 
staff positions, the PSEA strikes a balance between a 
deputy’s head discretionary authority and his or her 
accountability. Deputy heads are expected to exercise their 
discretion in staffing matters reasonably without abusing 
their authority. Although the PSEA does not define abuse 
of authority, it does specify, for greater certainty, that it 
includes bad faith and personal favouritism. It is therefore 
up to the Tribunal to shape the definition of abuse of 


authority in a staffing context as it renders decisions. 


In its first decisions, the Tribunal has recognized that 
employees and managers need to understand the concept 
of abuse of authority. The Tribunal has broadly defined 
abuse of authority as the improper use of discretionary 
power in appointment processes. More specifically, the 
Tribunal has established that abuse of authority requires 
wrongdoing and is more than a simple error or omission. 
It has also determined that the staffing authority conferred 
by Parliament does not permit unreasonable, discriminatory, 
Outrageous or arbitrary actions, and that an abuse of 
authority can occur even without an improper intention. 
For instance, the appointment of a person who does not 
meet the essential qualifications for the position constitutes 
an abuse of authority regardless of intent, since the 


appointment was not made on the basis of merit. 


In the Tibbs decision, the first complaint heard on the issue 
of abuse of authority, the Tribunal identified five categories 
of abuse, which form a useful framework for examining 
complaints involving abuse of authority. Consistent with 
this framework, the Tribunal found that an abuse of 
authority occurred in six of the appointment processes that 
were the subject of complaints in 2008-2009. The decisions 
on these complaints are helpful in understanding the 
concept of abuse of authority and summaries of these 
cases have been included in this report. The types of 
abuse of authority identified by the Tribunal were, notably, 
bad faith with or without improper intention, personal 
favouritism, refusal to exercise one’s discretion, and reliance 
upon insufficient material to make an appointment without 
adequately assessing the merit criteria. The decisions 
demonstrate that actions constituting abuse of authority 
often fall into more than one category, and that the 
categories of abuse of authority referred to by the Tribunal 


are not mutually exclusive. 


These decisions can be accessed on the Tribunal’s website 
at www. psst-tdfp.gc.ca. In publishing its decisions, the 
Tribunal provides information to not only the parties to 
a complaint, but also to all those interested in staffing 
issues. Employees, managers and human resources 
professionals alike can use the Tribunal’s decisions as a 
guide whenever they conduct appointment processes, 
hold discussions to resolve complaints or present their 


cases before the Tribunal. 


: . 88. a) The Public Service Staffing Tribunal is 
continued, consisting of between five and seven - 
_ permanent members appointed by the Governor 
in Council and any sony et members that are 
i appointed t under section 90. | 


c (2) T he r nandate of the Tribunal is Te 9 consider and 


_ dispose of complaints made under subsection 65(1) 


ands sections 7 4, a and 83. 


oo : a : [ee | 


Mandate 


The Public Service Staffing Tribunal (PSST) was set up in 
December 2005 as part of the new recourse mechanisms 
established by the PSEA to modernize human resources 
management in the federal administration. As an indepen- 
dent quasi-judicial body, its mandate is to consider and 
dispose of complaints. In this capacity, the Tribunal conducts 


hearings and provides mediation services. 
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The complaints relate to staffing processes such as 
appointments, lay-offs, the implementation of corrective 


measures, and revocations of appointments. 


Looking Back on 2008-2009 


During 2008-2009, the Tribunal received a total of 
821 complaints which represents a 10% increase from 
the 742 complaints received the previous year. By way 
of comparison, the number of complaints submitted in 
2007-2008 rose by 69%. This would seem to indicate that 
the number of complaints may be levelling off. Although 
the volume of complaints may have stabilized, the number 
of mediation sessions conducted rose by 46%. Of the 175 
sessions held this year (compared with 119 last year), 


158, or 90%, resulted in a withdrawal of the complaint. 


As illustrated by the Registry’s detailed statistics (see tables 
below), the Tribunal handled 1,214 files over the course of 
2008-2009: 821 new complaints and 393 active files 
carried over from the previous year. It is interesting to note 
that only 34 complaints proceeded to a hearing. In other 
words, the vast majority of complaints filed with the 


Tribunal (97% of all files) were resolved without a hearing. 


The percentage of complaints resolved without a hearing 
rose by 11% in two years, going from 86% in 2006-2007 
to 97% in 2008-2009. This increase is due in part to the 
fact that the parties recognize more and more that, in the 
long run, resolving a complaint through an informal 
process is better for them and their work environment than 


a formal decision by the Tribunal. 


98. (1) Acomplaint shall be determined by 
a single member of the Tribunal, who shall proceed 
as informally and expeditiously as possible. 


Public Service Employment Act 


The Registry 


The following tables provide a breakdown of the 821 
complaints filed with the Tribunal between April 1, 2008 
and March 31, 2009. Taking into account files from the 
previous year that were still active as of April 1, 2008, 
the Registry processed a total of 1,214 complaints in 
2008-2009. 


Complaint Statistics - 2008-2009 


Number of complaints in 2008-2009 


Complaints received 821 


Active complaints from the previous year 393 
Total number of active complaints during 1,214 
the period 

Files closed in 2008-2009 

Files opened and closed during the period 428 
Total number of files closed during Tey 
the period 

Number of complaints active as of 487 


March 31, 2009 and carried over 
to the following year 


It should be noted that 56% of complaints received 
concerned advertised processes, an 11% drop from the 
previous year. In contrast, 42% of all complaints were 
related to non-advertised processes, which represents an 
increase of 12% from 2007-2008. 
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Types of complaints in 2008-2009 


Internal appointments (s. 77 of the PSEA) 


Advertised processes 462 56% 
Non-advertised processes 346 42% 
Revocations of appointments 6 1% 
(s. 74 of the PSEA) 

Lay-offs (s. 65 of the PSEA) i 0% 
Unspecified 6 1% 


During 2008-2009, the Tribunal received a total of 
986 motions, 744 (75%) of which involved requests for 
an extension of the time limit for the exchange of 
information, the submission of allegations or the reply by 
the deputy head. During the same period, the Tribunal 
issued 1,211 letter decisions and 44 decisions with 


reasons, for a total of 1,255. 


Motions in 2008-2009 


Extension of time limits 744 
Orders for provision of information 92 
Motions to dismiss 150 
Total 986 


Letter decisions 


Complaints dismissed 166 
Motions 1,045 
2d) 

Decisions with reasons 44 


Total 1,255 
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Although the Registry schedules a number of hearings 
every month, except July, the parties often request 
postponements for various reasons. As well, a number of 
hearings are cancelled in cases where the complaint is 
withdrawn after the notice of hearing has been sent or the 
pre-hearing conference has taken place. In 2008-2009, 
the Tribunal held 34 hearings and 64 pre-hearing 
conferences. A total of 41 complaints were withdrawn after 


the notice of hearing was issued. 


Pre-hearing conferences in 2008-2009 


Scheduled 122 


Postponed 55 
Cancelled 20 
Held 64 


Hearings in 2008-2009 


Scheduled {eZ 


Postponed 2 
Cancelled 41 


Held 34 


The Registry receives complaints, opens files 
and tracks the flow of complaint files from 
the beginning to the end of the Tribunal’s 
complaints process. 


From left to right : Darquise Lozier (Administrative 
Assistant), Louise Lapointe (Registry Officer), 
Natalie Lowe (Registry Officer), Christine Landry 
(Acting Director, Registry, Operations and Policy), 
Josée Parisien (Registry Officer), Eric Patry 
(Registry Officer). 


97. (1) The Tribunal may provide mediation 
services at any stage of a proceeding in order to 
resolve a complaint. 


Public Service Employment Act 
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Dispute Resolution Services 


All complaints submitted to the Tribunal are automatically 
referred to mediation unless one of the parties does not 
wish to participate. In fact, in accordance with section 97 
of the PSEA, the parties may take advantage of the 
Tribunal’s mediation services at any stage of the complaint 
process. In order for mediation to take place, however, 
both parties must agree to participate, in which case the 
Tribunal’s Dispute Resolution Services play a role in resolving 


the complaint. 


The mediation of complaints is conducted by staff mediators 


and by Tribunal members. 


Mediation in 2008-2009 


In 2008-2009, a total of 295 complaints were referred to 
mediation. Of these, 175 mediation sessions were held — 
154 in English and 21 in French and 90% of these cases 
were resolved in mediation. Only 17 of the cases where 


mediation was held did not result in a settlement. 


Of the remaining 120 cases referred to mediation, 40 com- 
plaints were withdrawn before the mediation session; 
28 cases did not proceed to mediation because one of the 
parties withdrew its consent, and 52 cases were still ongoing 
at the end of the year. The table below shows the break- 


down of mediation cases by region and by outcome. 


Total number of complaints referred to mediation 295 
Total number of complaints where mediation was held 175 
NCR 55 
Newfoundland and Labrador 3 
Nova Scotia 14 
Prince Edward Island S 
New Brunswick 2 
Quebec 15 
Ontario 28 
Manitoba 4 
Saskatchewan 14 
Alberta 28 
British Columbia 9 
Northwest Territories O 
Yukon O 
Number of complaints where a party withdrew consent to mediation 28 
Number of complaints withdrawn before the scheduled mediation session 40 
Number of open mediation files as of March 31, 2009 52 
Number of mediations conducted 175 


Number of complaints resolved 


158 (90%) 
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Interest-Based Negotiation and 

Mediation Training 

The Tribunal offers its stakeholders (union representatives, 
delegated managers or their representatives, staffing 
officers, and human resources specialists) two and a half 
days of interactive training on interest-based negotiation 
and mediation for staffing complaints. The course gives 
participants a better understanding of the Tribunal’s 
approach to mediation and prepares them to take part in 
a mediation process either as a party or as a representative. 
In 2008-2009, the Tribunal held six sessions — four in 


English and two in French — in the following locations: 


NCR 4 
Toronto 1 
Victoria 1 


In addition, at the request of various departments and 
agencies, Dispute Resolution Services delivered six 
presentations on mediation during the year to explain the 


steps in the process and its advantages. 


As evidenced by the following comments from participants 
in the mediation process, the work of the Tribunal’s 


mediators is greatly appreciated: 


“The mediator showed compassion and understanding 
and when needed posed the appropriate questions to 


keep things moving along in a positive manner.” 


“Mediator’s skills were instrumental in reaching a 


successful mediated resolution.” 


“The mediator kept the process friendly, informal and 


Le 


respectfu 
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“The mediator was very helpful at diffusing a sensitive and 


potentially volatile situation.” 


“The mediator was clearly impartial and quick to understand 


the issues.” 


The Dispute Resolution Services team 
conducts mediation sessions and delivers the 
Interest-based Negotiation and Mediation 
training offered by the Tribunal. 
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From left to right : Lorraine Lemay (Administrative 
Assistant), France Beaudoin (Mediator and Dispute 
Resolution Specialist), Louis Cormier (Mediator and 


Dispute Resolution Specialist), Laurent Godbout 
(Mediator and Dispute Resolution Specialist), Serge 
Roy (Director, Dispute Resolution), Irene Gauthier 
(Mediator and Dispute Resolution Specialist), 
Nathalie Auger (Mediator and Dispute Resolution 
Specialist), Maryse David (Administrative Assistant). 


eee When the Commission has made or proposed 


ae an appointment in an internal appointment PIOCess, 


- aperson in the area of recourse referred to in 


_ subsection (2) may — in the manner and within the 
a period provided by the Tribunal’s regulations — 

_ makea complaint to the Tribunal that he or she was 
| not ee or Prcpoeeny for en by 

: --Teason 0 of oe a 

oe ey an ae of authority by a Commission 
or the deputy head in the exercise of its or his 
or her authority under: subsection 30(2); 


i ): an ; abus se 0 of authority by: the Commission 
in choosing | between an advertised and a non- 
a advertised i internal appointment oe or 


ce (©) the failure es the Commission to assess the 


: complainant i in the official language of his or 
- her c choice a as s required by subsection 37(1). 


Public Service Employment Act 
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Jurisprudence Established in 2008-2009 


Abuse of Authority 

In 2008-2009, the Tribunal rendered six decisions where 
it found that the respondent had abused its authority in 
an internal appointment process. These precedents help 
to provide a clearer picture of what constitutes abuse of 


authority in the staffing context. 


In Bowman et al. v. Deputy Minister of Citizenship and 
Immigration Canada et al., the Tribunal had to determine, 
among other things, whether the respondent had abused 
its authority in assessing the experience of one of the 
complainants. In the Statement of Merit Criteria, one of 
the essential qualifications stipulated “significant HQ 
experience.” The definition of “significant” had been 
established by the Assistant Deputy Minister, but amended 
by the assessment board after the original advertisement 
and Statement of Merit Criteria were published. The 
Tribunal found that the assessment board, because it did 
not have the delegated authority to establish essential 
qualifications, acted improperly and outside its authority 
in amending an essential qualification after the fact. 
Moreover, the Tribunal found that the assessment board 
abused its authority by refusing to exercise its discretion to 
assess whether one of the complainants had significant 
HQ experience, and by mechanically applying a requirement 
of a minimum number of months over the course of one 


or two assignments instead. 


In Cameron and Maheux v. Deputy Head of Service 
Canada et al., the Tribunal found that the respondent 
acted in bad faith by making a term appointment of less 
than four months, even though it was well aware that a 
minimum of six to nine months was required, and by 


purporting to have a pressing need to fill the position in 


13 
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order to justify a non-advertised process. The decision 
established that bad faith may include serious carelessness 
or recklessness that does not require evidence of improper 
intent. The Tribunal also found that the respondent had 
abused its authority by relying on insufficient material 
when it chose to make the appointment without adequately 


assessing the merit criteria of the appointee. 


In Robert and Sabourin v. Deputy Minister of Citizenship 
and Immigration et al., the evidence confirmed that a 
number of serious errors had been made — i.e., lack of 
written rationales; lack of Statement of Merit Criteria; no 
assessment against merit criteria; failure to meet language 
proficiency qualification; lack of written scan and improper 
notification. The Tribunal found that the respondent abused 
its authority by acting with such serious carelessness as to 
constitute bad faith and by appointing a person who did not 


meet all of the essential qualifications for the position. 


In Chiasson v. Deputy Minister of Canadian Heritage et al., 
the respondent changed the instructions for an off-site 
exam without following up to confirm that the instructions 
had, in fact, been received. The Tribunal found that the 
respondent abused its authority by making changes without 
confirmation, thus demonstrating serious negligence 
tantamount to bad faith. The Tribunal also found that the 
respondent abused its authority by relying on inadequate 
material when marking the complainant’s exam, since it 
did not consider the fact that the complainant had not 


received the new instructions in time to write her exam. 
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In Burke v. Deputy Minister of Department of National 
Defence et al., the Tribunal found abuse of authority in the 
application of merit. In this case, the Tribunal determined 
that the respondent modified the Statement of Merit 
Criteria after the preliminary screening process, but did 
not re-assess the candidates against the amended 
qualifications. In addition, the respondent did not inform 
the short-listed candidates about the change made to the 
experience qualification and used an assessment tool that 
did not assess the amended qualification. The assessment 
board did not apply the criteria it had established in its 
assessment grid and the Tribunal found that the assessment 
did not provide a sound basis for concluding that the 
appointee was qualified for appointment. The Tribunal 
found that the respondent abused its authority by acting 


with such negligence as to constitute bad faith. 


Finally, in Beyak v. Deputy Minister of Natural Resources 
Canada et al., the Tribunal found that the assignment in 
question was actually an acting appointment subject to 
recourse. The Tribunal concluded that: the respondent 
acted in bad faith in the choice of appointment process, 
as evidenced by the circumvention of the Public Service 
Employment Regulations regarding acting appointments; 
the written rationale contained deceptive, untrue and 
incomprehensible explanations and the written rationale 
for the choice of a non-advertised process was filed 
without consideration of its content and with the improper 


intent of rewarding the appointee. 
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Also in Beyak, the Tribunal determined that the appoint- 
ments were made on the basis of personal favouritism as 
the work description did not reflect the actual duties of the 
position and was used to ensure a higher classification 
and salary to reward the appointee; the essential 
qualifications of the position were established and the 
employee was assessed in such a way as to ensure her 
appointment without regard to the actual requirements of 
the position; and the employee did not meet the essential 
qualifications of the position but was appointed because 
the manager wanted to reward her. The Tribunal also 
found that the managers involved had abused their 
authority by acting in bad faith and conducting themselves 
in an irrational and unreasonable way, which led to the 


unfair appointments. 


These decisions illustrate that the PSEA strikes a balance 
between a deputy head’s discretion and his or her 
responsibilities in staffing matters. The PSEA offers a great 
deal of latitude in human resources management and 
affords considerable flexibility for staffing and recruitment. 
However, deputy heads must exercise their discretion 
reasonably without abusing their authority. It is hoped that 
these decisions will be used to develop examples of fair 
and transparent staffing practices and thus avoid cases of 


abuse of authority in the future. 


Case Summaries 


Beyak v. Deputy Minister of Natural Resources 
Canada et al. 


Neutral Citation: 2009 PSST 0007 
Decision Date: 2009-03-03 


Keywords: 

Abuse of authority; non-advertised appointment process; 
acting appointment and subsequent indeterminate 
appointment; assignment and appointment; personal 
favouritism; bad faith; choice of a non-advertised process; 


revocation; corrective measures. 


Preliminary issue: 


Right to complain; personal interest 


Summary: 

The complainant alleged personal favouritism and bad faith 
in the choice of a non-advertised process, the establishment 
and assessment of the essential qualifications and the 
tailoring of the job description to obtain a desired classifi- 


cation while requiring work of a different nature. 


The respondent denied the allegations and argued that 
the complainant had no personal interest in the complaint, 
that there is no recourse in the PSEA against an 
assignment and that the PSC’s policy on notification and 
the choice of appointment process are reference documents 


with no legislative authority. 


Decision: 

The Tribunal determined that the complainant had a 
personal interest in the complaint, that the assignment 
was actually an acting appointment subject to recourse 
and that there is an obligation under the PSEA for deputy 
heads to comply with PSC policies respecting the manner 


of making appointments. 


15 
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The Tribunal found that the respondent acted in bad faith 
in the choice of appointment process which was evidenced 
by the circumvention of the PSER regarding acting 
appointments; deceptive, untrue and incomprehensible 
explanations in written rationale; a rationale filed without 
consideration of its content and an improper intent of 


rewarding the appointee. 


The Tribunal determined that the appointments were 
made on the basis of personal favouritism as the work 
description did not reflect the actual duties of the position 
and was used to ensure a higher classification and salary 
to reward the appointee; the essential qualifications of the 
position were established, and the employee assessed, in 
such a way as to ensure her appointment without regard 
to the actual requirements of the position; an employee 
who did not meet the essential qualifications of the 
position was appointed because the manager wanted to 


reward her. 


The Tribunal also found that the managers involved abused 
their authority by acting in bad faith and conducting 
themselves in an irrational and unreasonable way which 


lead to these unfair appointments. 
Complaints substantiated. 


Corrective Action: 
The Tribunal ordered the respondent to revoke the 
appointments back to their effective dates. Corrective 


measures were also ordered. 
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Burke v. Deputy Minister of Department of National 
Defence et al. 


Neutral Citation: 2009 PSST 0003 
Decision Date: 2009-02-09 


Keywords: 

Abuse of authority; advertised appointment process; 
assessment tools; experience qualification; bad faith; 
serious recklessness; revocation; errors and omissions; 


corrective action. 


Summary: 

The complainant alleged that the respondent abused its 
authority in the application of merit by amending the 
Statement of Merit Criteria after the assessment of the 
candidates. He also alleged that the assessment board 
did not properly apply the merit criteria in assessing the 


candidates. 


The respondent submitted that the modification of the 
Statement of Merit after the assessment of the candidates 
did not constitute an abuse of authority since it had no 
effect on the assessment of experience. As well, the 
respondent argued that the selected candidate was the 
right fit for the position based on his personal suitability 


and communication skills. 


Decision: 

The Tribunal found that amending an Statement of Merit 
after the assessment of candidates is a fundamental error 
in the appointment process. The Tribunal also found that 
the assessment tool used was flawed in that it did not 
assess the amended qualification. The Tribunal determined 
that the assessment board did not properly apply the 
assessment criteria and there was no reliable evidence to 
establish that the appointee met the essential experience 
qualification. The Tribunal concluded that the respondent 
acted with such serious recklessness as to constitute 
bad faith. 


Complaint substantiated. 
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Corrective action: 
The Tribunal ordered the deputy head to revoke the 


appointment. 


Cameron and Maheux v. Deputy Head of Service 
Canada et al. 


Neutral Citation: 2008 PSST 0016 
Decision Date: 2008-06-20 


Keywords: 

Abuse of authority; application of merit; choice of a non- 
advertised appointment process; extension of acting 
appointments; assessment of qualifications; word “and”; 
intent; bad faith; bias; personal favouritism; types of 


abuse; circumstantial evidence; corrective action. 


Summary: 

The complainants alleged abuse of authority in the choice 
of a non-advertised appointment process and in the 
application of merit. They alleged personal favouritism 
towards the appointee. They also alleged that the 
respondent abused its authority by acting in bad faith and 
by relying on insufficient material to appoint the appointee 


with a view to extending her appointment. 


The respondent argued that the urgent nature of the 
situation justified the use of a non-advertised process and 
that the complainants had failed to prove that this choice 


of process was tainted of bad faith or revenge. 


Decision: 

The Tribunal found that the respondent had acted in bad 
faith and that the appointment was not based on the merit. 
Therefore, the respondent abused its authority when it 
failed to adequately explain the circumstances surrounding 
its decision to use a non-advertised appointment process 
to extend an acting appointment, even though it had 
known for some time that the position would be vacated in 
the near future. Abuse of authority was also found on the 


basis that the respondent relied on insufficient material 


in assessing the appointee since not all the essential 
qualifications had been assessed and no curriculum vitae 
or assessment report were filed as evidence. However, 
personal favouritism was not established by the 


complainants. 
Complaints substantiated. 


Corrective action: 


The Tribunal ordered that the respondent: 


Review all appointments made by the delegated manager 
since the coming into force of the PSEA, in order to 


ensure that they were in fact based on merit; 


Suspend the staffing authority of the delegated manager 


pending that review; 


Provide the delegated manager with training to ensure 
an understanding of the responsibilities and obligations 
under the new PSEA. 


The corrective measures contained in the decision were 


referred to judicial review. 


Bowman et al. v. Deputy Minister of Citizenship and 
Immigration Canada et al. 


Neutral Citation: 2008 PSST 0012 
Decision Date: 2008-05-26 


Keywords: 

Abuse of authority; advertised appointment process; 
application of merit; essential qualifications; significant 
experience; equivalencies; fettering discretion; corrective 


action. 


Summary: 
The complainants alleged that the respondent abused its 
authority in establishing, as an essential qualification, 
significant headquarters (HQ) experience for a pool of 
FS-04 positions. 


unnecessary since the work of FSOs abroad or in HQ was 


The complainants argued it was 


Le 
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sufficiently similar. The complainants also argued that 
equivalencies (graduate studies and time in HQ as a 


trainee) should have been accepted. 


The respondent submitted that there was a clear link 
between the Statement of Merit Criteria and the work to be 
performed at the FS-04 level. It also submitted that the 
screening was not mechanical, but conducted in a consistent, 


fair manner and all the candidates were treated equally. 


Decision: 

The evidence established that the essential qualification, 
“significant HQ experience,” meant having charge of a 
file through a full fiscal or planning cycle, thereby 
demonstrating a full understanding of how HQ works, and 
the machinery of government. The Tribunal found that the 
essential qualification was linked to the work of the FS-04 
position. The Tribunal also found that there is no require- 
ment for a deputy head to accept equivalencies for the 


assessment of essential qualifications. 


The Tribunal found that, with respect to one of the 
complainants, the evidence demonstrated that the 
assessment board had introduced and applied rigid 
temporal criteria to an essential qualification that was 
crafted to be flexible and allow for discretion. In fettering 
its discretion in this manner, rather than fulfilling the 
responsibility it was charged with, the assessment board 
had failed to assess the complainant’s HQ experience in 


any meaningful way. 


Complaints of Bowman and Lupul dismissed; Grundison 


substantiated. 


Corrective action: 
The Tribunal 


Mr. Grundison’s qualifications. 


ordered the respondent to assess 
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Robert and Sabourin v. Deputy Minister of 
Citizenship and Immigration et al. 


Neutral Citation: 2008 PSST 0024 
Decision Date: 2008-09-25 


Keywords: 

Abuse of authority; non-advertised appointment; extensions 
of acting appointment; Statement of Merit Criteria; 
bad faith; serious carelessness/recklessness; improper 
notification; language proficiency qualification; written 


rationales; transparent employment practices. 


Summary: 

The complainants alleged that the respondent abused its 
authority by choosing a non-advertised appointment 
process to extend an acting appointment. The com- 
plainants argued that there were a number of employees 
who were bilingual, qualified and interested in the position. 
The complainants claimed that the respondent acted in 
bad faith by extending the acting appointment, even 
though the appointee did not meet one of the essential 
qualifications. The complainants submitted that the 
process lacked transparency since, among other things, 


the notification was posted three months late. 


The respondent argued that the manager was justified in 
appointing a unilingual employee to a bilingual position. 
The manager had good knowledge of his unit, and it was 
his conclusion that he could not fill the position with 
someone bilingual. With respect to the choice of non- 
advertised process, the respondent submitted that 
section 33 of the PSEA provides management with flexibility 
in the choice of process. The respondent submitted that 
there was a rationale for conducting a non-advertised 
appointment process, although it was not in writing. This 
was an omission, but was not a contravention of the PSEA; 
it was a contravention of policy. The manager knew that he 
could use a non-advertised process for a short-term acting 
appointment, but he had no idea that the appointment 


would have to be extended twice due to illness. 
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Decision: 

The Tribunal concluded that the choice of a non- 
advertised appointment process had been supported by 
operational circumstances and was not, therefore, an 


abuse of authority. 


The Tribunal determined that a number of serious errors 
and omissions had occurred during the process which, 
when taken as a whole, did constitute an abuse of 
authority. These errors included: lack of written rationales; 
lack of Statement of Merit Criteria; failure to complete 
timely assessment of the appointee’s qualifications; failure 
to demonstrate that the position could not be filled with a 
person who met the language proficiency qualification; 
failure of appointee to meet essential qualifications; and, 


improper notification. 
Complaints substantiated. 


Corrective Action: 

As remedy, the complainants have requested a declaration 
by the Tribunal that the respondent abused its authority. 
They have not requested revocation or any other corrective 


action. 


Chiasson v. Deputy Minister of Canadian Heritage 
et al. 


Neutral Citation: 2008 PSST 0027 
Decision Date: 2008-10-22 


Keywords: 

Abuse of authority; advertised appointment process; bad 
faith; improper result; inadequate material; refusal to 
exercise discretion; word “unreasonable”; assessment 
tools; according to same standards; circumstantial 


evidence; errors and omissions; corrective action. 


Summary: 
The complainant alleged that the respondent abused its 
authority by changing the instructions for the off-site exam 


without ensuring that she had received the new instructions. 


The respondent submitted that the complainant did not 
present any evidence that the candidates were not treated 
equally and that the complainant was penalized by the fact 
that she had not learned about the new instructions. In 
addition, it stated that no follow-up action was taken to 
make sure that any of the candidates had received the 
new instructions and that fact demonstrated that the 


assessment board’s decision was not made in bad faith. 


Decision: 

The Tribunal determined that changing the instructions 
without following-up constituted serious negligence 
tantamount to bad faith. The Tribunal concluded that, 
under the circumstances, the respondent had the 
obligation to follow up with the complainant to make sure 
that she had received the new instructions. As such, the 
respondent’s unreasonable conduct lead to an improper 
result. Furthermore, the exam as an assessment tool was 
found to be defective since the instructions had been 
changed without a follow-up being done. Consequently, 
the complainant was not assessed on the same basis as 
the other candidates. The respondent also acted on 
inadequate material when it corrected the complainant’s 
exam because it did not consider the fact that she had not 
received the new instructions. The Tribunal also found that 
the respondent had refused to exercise its discretion by 
not examining the complainant’s individual case and 
taking appropriate action to rectify the error. The Tribunal 
concluded that there was clearly an abuse of authority in 


this case. 


Complaint substantiated. 
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Corrective action: 

The Tribunal ordered the respondent to review the 
procedure used within its department for administering 
off-site exams used in appointment processes. It was also 
ordered to establish a procedure to deal with situations 
when initial instructions to exams are modified once the 
exam has been distributed to the candidates. It was also 


ordered to reassess the complainant. 


Legal Services staff provides advice to the 
Tribunal to ensure that its decisions are well 
reasoned and consistent. 


Ly 


From left to right : Natalie Talbot (Legal Counsel), 
Mark McDonald (Senior Legal Counsel), Josée 
Dubois (Executive Director and General Counsel), 
Rachel Dugas (Legal Counsel), Pauline Bernier 
(Executive Assistant). 


“(__.) the public service has contributed to the 
building of Canada, and will continue to do so 
in the future while delivering services of highest 
quality to the public...” 


Preamble of the Public Service Employment Act 
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Planning, Communications and 
Information Management 


Planning 

Given that the Tribunal’s sole mandate is the adjudication 
and mediation of complaints filed under the PSEA, the 
Tribunal’s three main program priorities were confirmed at 


its annual strategic planning session in November 2007: 


e Consider and dispose of complaints 


e Provide mediation services 


e Improve external communications 


Two unexpected events occurred during the year, however, 
and certain adjustments were necessary in order for the 
Tribunal to meet its objectives for the year. The first was 
the announcement by the Prime Minister in early Aprii that 
a horizontal review! of six organizations with human 
resources management functions — the Canada Public 
Service Agency, the Canada School of Public Service, the 
Public Service Commission, the Public Service Labour 
Relations Board, the Treasury Board Secretariat (TBS) and 


the Tribunal — was to be completed by July 1°. 


The Tribunal readjusted its priorities in order to conduct a 
thorough examination of its program activities and related 
expenditures with a view to ensuring that its services were 
being delivered effectively and efficiently. As part of the 
process, the six organizations were to identify lower priority, 
lower performing programs for possible reallocation of 
funding to higher priority, higher performing programs 
within their own organizations or within government as 


a whole. 


a 
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On February 6, 2009, the Prime Minister announced the 
consolidation of the functions of the Canada Public Service 
Agency and those parts of the TBS dealing with pensions 
and benefits, labour relations and compensation into the 
Office of the Chief Human Resources Office within TBS. 
The mandate of the new Office is to make human resources 
management across the Public Service more effective and 
reduce overlap and duplication of roles. Some of the 
resulting savings were set aside to ensure permanent 


funding for the Tribunal. 


The vacancies created by the departure of two of its five 
full-time members, including the Vice-President, and one 
of its four part-time members also had a significant impact 
upon the Tribunal and its operations. Steps were taken, 
however, to fill the vacancies as soon as possible; by the 


end of the year, two part-time members had been appointed. 


Despite these challenges, the Tribunal was, for the most 
part, able to achieve its desired results: Tribunal decisions 
rendered in 2008 were sound, well reasoned and issued 
within a reasonable time frame; mediation services, 
including interest-based negotiation and mediation training 
were delivered regularly and with much success; and finally, 
efforts to improve communications, particularly through 
the establishment of an advisory committee, were 


undertaken. 


' Horizontal reviews examine spending with a function, government priority or theme across two or more organizations; strategic reviews 


look at spending within one department. 
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Communications 

In response to requests from departments, agencies and 
bargaining agents, the Tribunal’s legal services and 
communications sector developed a presentation to share, 
with its key stakeholders, the trends and principles that 
have emerged from Tribunal decisions thus far. In 2008, 
the presentation was adapted to particular audiences and 
delivered to 15 different organizations, from the Professional 
Association of Foreign Service Officers to the Alberta Human 
Resources Council. A joint presentation was developed 
and delivered by both departmental and Tribunal staff for 
Human Resources and Skills Development Canada. Since 
the first decisions to be substantiated on the grounds of 
abuse of authority were rendered in 2008, the presentation 
places considerable emphasis on the emerging definition 


of this concept. 


As well, the Communications sector continued to enhance 
its existing communications tools and develop new ones. 
For example, the Tribunal’s website was revamped in order 
to meet the requirements of Common Look and Feel (CLF) 
Guidelines 2.0. Tribunal communications staff responded 
to nearly 100 general enquiries sent by members of 
the Public Service to the PSST information mailbox at 
info@psst-tdfp.gc.ca. In March, it became possible to fill 
out the Tribunal’s complaint form on-line and, in April, the 
Tribunal introduced email subscriptions to provide 
notification of new Tribunal decisions. By December, there 


were more than 1,000 subscribers to the email alerts. 


Having been added to the Tribunal’s website in December 
2007, the Electronic Guide, an interactive guide to the 
Tribunal’s complaint process, received very positive feedback 
and proved to be an invaluable resource for employees of 
the Public Service throughout 2008. 


Ae 


Given the growing number of decisions rendered by the 
Tribunal, a project was undertaken to produce summaries 
for each decision. The first summaries to appear on our 
website will be those for the year 2009; we will then post 


the remaining years as soon as possible. 


In the fall of 2008, the Tribunal contacted several 
representatives among its main stakeholders to discuss, 
develop and implement a plan for establishing an advisory 
committee. The first meeting of the committee will likely be 
held before the end of 2009 and, as its first order of business, 


will adopt terms of reference for its modus operandi. 


Information Management 

A plan to develop and implement a modern information 
management system was prepared in February and the 
technical requirements were identified in March. The 
(Microsoft Office 
SharePoint Services 2007) was identified and is gradually 


content management application 


being implemented. At the time of writing, the system’s 
information architecture and service definitions were being 
finalized and the rules and procedures for the creation, 
maintenance and control of records using the new system 
were being tested, as were the automated processes for 
monitoring the progress of various projects. Training for 
Staff on the use and capabilities of the new system will take 
place once it is fully operational. It is anticipated that 
implementation of the system will be completed by the 


end of fiscal year 2008-2009. 
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Human Resources and Corporate Services 


The Planning, Communications and Information 
Management sector is responsible for preparing The Tribunal set up a training and development program 
the Tribunal’s strategic plan, reporting on results, 
and managing the Tribunal’s communications 
plan and information management system. 


to enable employees to receive training in various areas of 
activity. Moreover, as part of the Employee Assistance 
Program, the Tribunal took advantage of staff meetings to 
deliver a series of workshops. It also established policies 
and procedures on safety and finance and developed an 


integrated human resources and business plan. 


Employees in the Tribunal’s Human Resources 
and Corporate Services sector provide services in 
the areas of human resources, security, finance, 
procurement and information technology. 


From left to right : Jacques Fortin (Senior 
Communications Officer), Michelle Budzinski 
(Administrative Assistant), Elizabeth Holden 
(Director, Planning, Communications and 
Information Management), Stuart MacMillan 
(Developmental Communications Officer). 


From left to right : Yves Duquette (System Architect), 
Suzy-Anne Legault (Information Technology 
Specialist), Natalie Payant (Administrative Assistant), 
Julie Brunet (Director, HR and Corporate Services), 
Suzie Beaudoin (Financial Officer), Nathalie Cyr 
(Financial Services Clerk), Silvia Kunz (Senior 
Corporate Services Officer). 


oe 
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Finance 


Funding 


As indicated in previous reports, the Tribunal has been 
allocated transitional funding since its creation under the 
Public Service Employment Act on December 31, 2005. 
This type of funding was used to develop, implement and 
administer the new legislative regime. Each year, the 
Tribunal has made optimal use of its funding. In this 
context, the Tribunal is pleased to report that, with the 
implementation of Budget 2009, it will receive more 
Stable, long-term funding, thus enabling it to fulfill its 


mandate without having to rely on temporary allocations. 


Expenditures 


The Government of Canada will thus be able to achieve its 
modernization objectives while continuing to provide high- 


quality services to Canadians. 


According to the Tribunal’s financial statements, expenditures 
totalled $5.5 million in 2008-2009. Approximately 
$4.1 million, or 76%, was expended on employee com- 
pensation and benefits. The remaining $1.4 million, 
or 24%, was used to cover operating costs related to 
transportation, professional services, accommodation and 


facilities for hearings and mediation activities, for example. 


Description 
Adjudication of complaints 
Mediation 


Corporate services 


Net operating cost 


Minus: 

Adjustments for positions with an impact on 
the net operating cost but no impact on 
appropriations 


Parliamentary appropriations used 
Unspent* 
Total allocation 


*Returned to the Consolidated Revenue Fund 


FTEs Salaries O&M Total 
fey 2,086,429 367,977 2,454,406 

i 780,422 Poe (el NOe S: 1,017,549 

13 1,270,281 737 338 2,007,619 
37 4,137,132 1,342,442 5,479,574 
367,002 302,845 679,158 

3770130 1,039,597 4,809,727 

~ 679,158 679,158 

S77 Osi 5G VAS. 750 5 488,885 
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Appendix 1 - Members’ Biographical Notes 


Guy Giguére, Chairperson and 
Chief Executive Officer 
A seasoned adjudicator and mediator with 


over 24 years of experience in the federal 


public service of Canada, Guy Giguére 
was appointed Chairperson of the Public Service Staffing 
Tribunal in March 2005. 


Mr. Giguere was first a member of the Public Service Staff 
Relations Board from 1998 to 2000 and became Deputy 
Chairperson of the Board in 2001. He was reappointed for 
a five-year period on March 31, 2008. Mr. Giguére began 
his public service career in 1983 with Employment and 
Immigration Canada where he provided training and 
advice on human rights and access to information 
legislation. He later worked with the Office of the Privacy 
Commissioner, the Department of Justice and the Privy 
Council Office. Born in St-Jér6me, Québec, Mr. Giguere 
obtained a civil law degree (LL.L) from the Université de 
Montréal and has been a member of the Quebec Bar since 
1978. Mr. Giguére is a frequent speaker on mediation and 
arbitration in the federal public service and trains new 
members of federal administrative tribunals on the 
conduct of a hearing. He is also a guest lecturer at the 
Faculty of Law, University of Ottawa and with the 
Department of Industrial Relations at the Université du 


Québec en Outaouais. 
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Sonia Gaal, Vice-Chairperson 

: Sonia Gaal was appointed Vice-Chair of 
Ff the Public Service Staffing Tribunal in 
on August 2005. Ms. Gaal received her civil 
law degree (LL.L) from the Université de 
Montréal, completed a Post Graduate Diploma in Labour 
Law at the University of Alberta and holds an MBA from 
Athabasca University in Alberta. From 1985 to 1988, 
Ms. Gaal was a Labour Relations Officer and member of 
the negotiating team for the City of Edmonton. She later 
served as a Labour Relations Advisor with the Government 
of Alberta where she represented the government during 
arbitration hearings and negotiations. In 1998, Ms. Gaal 
was appointed to the Alberta Labour Relations Board and, 
one year later, to the Canada Industrial Relations Board in 
Ottawa as a full-time member. Ms. Gaal remains an active 
member of the Law Society of Alberta and the Barreau du 


Québec. Her mandate expired in September 2008. 


Helen Barkley, Full-time member 
A graduate of Queen’s University (B.A. 
Sociology), Helen Barkley commenced 


her public service career with the 


National Parole Service. In 1980, she left 
the public service to attend law school (LL.B., University of 
Ottawa, 1983), and has been a member of the Ontario Bar 
since 1985. On her return to the public service in 1985, 
she worked in several departments doing legislative 
review. In 1990, Ms. Barkley was appointed as an Appeal 
Board Chairperson with the Public Service Commission, 
where she conducted appeal hearings, investigations and 
boards of inquiry. Since 1998, she has held senior positions 
in recourse and policy. As part of the modernization 
process, she participated in the Public Service Commission 
Advisory Committee working group on co-development 
and the Deputy Ministers’ working group on staffing 
recourse. Ms. Barkley was appointed as a full-time 
member of the Public Service Staffing Tribunal in 
November 2005. Her mandate as a full-time member of 


the Tribunal expired in January 2009. 


Zt 
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Merri Beattie, Full-time member 

Merri Beattie is an experienced human 
resources professional, with particular 
expertise in labour relations and staffing. 
» Ms. Beattie began her public service 
career with Supply and Services Canada and has held 
positions in management since 1999. Ms. Beattie served 
on the Privy Council’s Task Force on Modernizing Human 
Resources Management created in April 2001 to draft a 
new institutional and legislative framework for human 
resources management in the public service. Following the 
adoption of the Public Service Modernization Act 
(PSMA), Ms. Beattie participated in the planning of PSMA 
implementation across government departments and 
agencies. In January 2004, Ms. Beattie was named Director 
of Human Resources Modernization with Public Works 
and Government Services Canada. In this capacity, she 
led the design and implementation of the modernization of 
the department’s human resources policy frameworks 
and systems, including those of the new Act. Ms. Beattie 
became a member of the Public Service Staffing Tribunal 
in January 2006. 


Public Service Staffing Tribunal 2008-2009 Annual Report 


Francine Cabana, Full-time member 

Francine Cabana was appointed as a 
member of the Public Service Staffing 
Tribunal in November 2005. Ms. Cabana 


began her career with the Department of 


Communications in human resources and later became a 
compensation and benefits specialist with the Canadian 
International Development Agency. In 1984, she became 
a union representative with the National Component of the 
Public Service Alliance of Canada (PSAC) where she 
argued employee grievances and complaints before 
various administrative tribunals and developed an 
expertise in alternative dispute resolution. From 1997 until 
her appointment to the Tribunal, Ms. Cabana was a PSAC 
Grievance and Adjudication Officer, representing members 
before provincial and federal labour relations boards, both 
during formal hearings and mediation sessions. Her 
mandate as a member of the Tribunal expired in 
December 2008. 
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Ken Gibson, Temporary member 

Ken Gibson became a temporary member 
of the Public Service Staffing Tribunal in 
January 2006. Mr. Gibson began his 
Career as a researcher with the Science 
Council of Canada and later worked at the Professional 
Institute of the Public Service of Canada as both chief 
research officer and negotiator. From 1985 to 2000, he 
held a number of senior human resources management 
positions at the National Research Council, including 
Director of Employee Relations. Mr. Gibson spent the next 
five years working as a human resources consultant with 
expertise in HR strategy, policy and program development, 
project management, labour relations and change 
management. Mr. Gibson holds an Honours Bachelors 
degree in Commerce with specialization in economics and 


industrial relations. 


Robert Giroux, Temporary member 
Robert J. Giroux was appointed temporary 
member of the Public Service Staffing 


Tribunal in November 2005. Before 


retiring as President of the Association 
of Universities and Colleges of Canada in March 2004, 
Mr. Giroux held the positions of Secretary of the Treasury 
Board and Comptroller General of Canada, President of 
the Public Service Commission of Canada, Deputy 
Minister of Public Works Canada, and Deputy Minister of 
National Revenue, Customs and Excise. He is a member 
of the Order of Canada and has received honorary 
doctorates from several Canadian universities. Mr. Giroux 
currently serves on the Board of Directors of the Canadian 
Education Centre Network, Katimavik, and chairs the 
Board of Directors of the Canadian Council on Learning. 
He is also a member of the Canada Foundation on Innovation 
and the Canada Millennium Scholarship Foundation and 
a Senior Fellow with the faculty of Social Sciences at the 
University of Ottawa. Mr. Giroux has a BA in Commerce 


and an MA in Science from the University of Ottawa. 


Be 
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Gordon Roston, Temporary member 

Gordon Roston was appointed temporary 
member of the Public Service Staffing 
Tribunal in November 2005. From 1980 
to 1995, Mr. Roston served the federal 
public service in many capacities, including Director 
General, International Marketing, Tourism Canada; 
Minister-Counsellor, Canadian Embassy, The Hague, 
Netherlands; Senior Staff Advisor to the Service to the 
Public Task Force, Public Service 2000 and Senior Advisor, 
Innovative and Quality Services, Treasury Board Secretariat. 
Since his early retirement from the public service, 
Mr. Roston has pursued a particular interest in Alternate 
Dispute Resolution and is a graduate and Fellow of the 
Canadian Institute for Conflict Resolution. As a mediator in 
the Ontario Civil Court Mandatory Mediation Program, he 
has acted in a wide variety of disputes ranging from breach 
of contract to harassment and has taught mediation and 
negotiation principles and practice. Mr. Roston has served 
as chairman, board member or advisor on a number of 


community and cultural organizations. 
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John Korpesho, Temporary member 

John M. P. Korpesho began his career in labour relations 
in 1972 and joined the Manitoba Labour Board in July 
1973 as a Board Officer. He then served as Registrar and 
Vice-Chairperson of the Board from 1978 to 1983 when 
he became the Chairperson of the Manitoba Labour 
Board, a position he held until his retirement in 2005. 
He also served as a Commissioner at the Workers 
Compensation Board. He has represented Canada on 
numerous North American Free Trade Agreement (NAFTA) 
panels. Mr. Korpesho was involved regularly in complex 
labour-management dispute resolution and on various 
labour/management committees respecting areas such as 
construction, labour relations and employment standards 
review. He has participated in numerous speaking 
engagements for various interest and professional groups, 


and been a contributor to a number of publications. 
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John Hall, Temporary member 

John Hall received his law degree from the University of 
British Columbia in 1980 and began his professional 
career as an arbitrator in 1985 when he was appointed to 
the B.C. Labour Relations Board. He served as Vice-Chair 
for two years before becoming a partner in a major 
Vancouver law firm. Mr. Hall returned to the Labour Board 
in 1992 as Associate Chair (Adjudication). He was named 
Acting Chair in 1996 and resigned two years later to 
pursue a private arbitration, dispute resolution and training 
practice. Since that time, he has also received a wide 
range of part-time appointments to both provincial and 
federal statutory tribunals and been selected to arbitrate 
and/or mediate numerous labour and employment 
disputes since the 1980s, with many of his decisions 
being reported nationally. He regularly instructs tribunal 
adjudicators on conducting hearings and writing 
decisions. Mr. Hall served as a Director of the Council of 
Canadian Administrative Tribunals, was the founding 
President and later a Director of the B.C. Council of 
Administrative Tribunal and, since 1999, has been the 
Secretary of the B.C. Arbitrators Association. Mr. Hall was 
appointed to the Public Service Staffing Tribunal as a part- 
time member on July 30, 2008. 
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Appendix 2 — Statutory Responsibilities 


The Public Service Employment Act requires or permits 


the Tribunal to undertake the following activities: 


i 


consider and dispose of complaints presented to the 
Tribunal [subs. 88(2)]; 


in the case of a founded complaint involving a lay-off 
of an employee, set aside the decision of a deputy 
head to lay off the employee and order the deputy 
head to take any corrective action that it considers 
appropriate, other than the lay-off of another employee 
[subs. 65(4)]; 


in considering whether a complaint against a lay-off is 
substantiated, interpret and apply the Canadian 
Human Rights Act, other than its provisions relating 
to the right to equal pay for work of equal value 
[subs. 65(7)]; 


in the case of a founded complaint involving a 
revocation of an appointment, order the Public Service 
Commission or the deputy head to set aside the 


revocation [s. 76]; 


in the case of a founded complaint involving an 
internal appointment, order the Public Service 
Commission or the deputy head to revoke the 
appointment or not to make the appointment and to 
take any corrective action that It considers appropriate 
[subs. 81(1)]; 


in considering whether a complaint against an internal 
appointment is substantiated, interpret and apply the 
Canadian Human Rights Act, other than its provisions 


relating to equal pay for work of equal value [s. 80]; 


at 


LO: 


dae 
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in the case of a complaint involving a corrective 
action ordered by the Tribunal, order the Public 
Service Commission or the deputy head to revoke the 
appointment made as a result of the implementation 
of the corrective action, or not to make the 
appointment, and give the Commission or the deputy 
head any directions that it considers appropriate with 
respect to the implementation of the corrective action 


[s. 84]; 


provide mediation services at any stage of a proceeding 


in order to resolve a complaint [subs. 97(1)]; 


summon and enforce the attendance of witnesses and 
compel them to give oral or written evidence on oath 
in the same manner and to the same extent as a 


superior court of record [par. 99(1)(a)]; 


order that a hearing be conducted using any means 
of telecommunication that permits all persons 
participating to communicate adequately with each 


other [par. 99(1)(b)]; 


administer oaths and solemn. affirmations [par. 
99(1)(c)]; 


accept any evidence, whether admissible in a court of 
law or not [par. 99(1)(d)]; 


compel, at any stage of a proceeding, any person to 
produce any documents and things that may be 
relevant [par. 99(1)(e)]; 
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14. 


to 


16. 


bis 


Subject to any limitations that the Governor in Council 
may establish in the interests of defence or security, 
enter any premises of an employer where work is 
being or has been done by employees, inspect and 
view any work, material, machinery, appliances or 
articles in the premises and require any person in the 
premises to answer all proper questions relating to a 


complaint [par. 99(1)(f)]; 


summarily dismiss any complaint that, in its opinion, 


is frivolous or vexatious [subs. 99(2)]: 


decide a complaint without holding an oral hearing 
[subs. 99(3)]; 


render a decision on a complaint and provide a copy 


of it, including any written reasons, and any 


accompanying order to the Public Service Commission 
and to each person who exercised the right to be 


heard on the complaint [s.101]; 


a2 


18. 


ro: 


20. 


make regulations respecting complaint time limits and 
procedures, procedures for the hearing of complaints, 
time limits and procedures for notices and other 
documents, notice of an issue to the Canadian Human 
Rights Commission and the disclosure of information 
[s. 109]. 


prepare and submit an annual report to Parliament 
through the Minister of Canadian Heritage regarding 


activities during the fiscal year [subs. 110 (1)]; 


use any services and facilities of departments, boards 
and agencies of the Government of Canada that are 
appropriate for the operation of the Tribunal [subs. 
232 )u 
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Appendix 3 — The Complaint Process 


Complaint filed 
within 15 days of being 
informed of the appointment 
or proposed appointment, 
lay-off, or revocation 
of appointment 


Exchange of information in 
25 days & notify PSST if not 
to schedule mediation 


Complainant has 10 days 


M after exchange 
to file allegations 

E 

D 

Deputy Head or PSC 
A has 15 days to reply 

to allegations 

T 

| 

O 


Other parties have 10 days 
N to provide reply and advise 
of their participation 

at the hearing 


May set pre-hearing 
conference/ 


settlement conference 


Oral or paper hearing 


Decision rendered 
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Notice 
to 
Canadian 
Human 
Rights 
Commission, 
if applicable 
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Appendix 4 — Staffing Complaint Resolution System 


INFORMAL FORMAL 
eajecst 
c 
© eee os 
= Informal 
a ~ Discussions 
Q. F 
ro) 
Q 
Negotiation 
“Exchange 


of Information 


Mediation 


Settlement 
Conference 
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Conference 
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Appendix 5 — Table of Complaints by Organization 


Breakdown of Complaints by Organization 


Organization Total % 
Agriculture and Agri-Food Canada 16 2% 
Atlantic Canada Opportunities Agency if O% 
Canada Border Services Agency 47 6% 
Canada Public Service Agency 1 O% 
Canada Revenue Agency 1 0% 
Canada School of Public Service 2 0% 
Canadian Grain Commission 1 0% 
Canadian International Development Agency 5 1% 
Canadian Space Agency &) O% 
Citizenship and Immigration Canada Ss A% 
Correctional Service of Canada 72 9% 
Courts Administration Service 2 O% 
Environment Canada 40 5% 
Fisheries and Oceans Canada 24 3% 
Foreign Affairs and International Trade Canada 18 2% 
Health Canada 26 3% 
Human Resources and Social Development / 67 8% 
Human Resources and Skills Development 

Immigration and Refugee Board of Canada 6 1% 
Indian and Northern Affairs Canada 22 3% 
Indian Residential Schools Resolution Canada 1 O% 
Industry Canada 13 2% 
Justice Canada 16 2% 
Library and Archives Canada tt 0% 
National Defence 115 14% 
National Energy Board 1 0% 
Natural Resources Canada 1 0% 
Office of the Chief Electoral Officer 3 O% 


Passport Canada a 0% 
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Public Health Agency of Canada , 
Public Prosecution Service of Canada 
Public Service Commission 4 
Public Works and Government Services Canada 46 
Royal Canadian Mounted Police 10 
Service Canada ike) 
Statistics Canada is 
Transport Canada ia! 
Treasury Board 4 
Veterans Affairs Canada a 
Western Economic Diversification Canada 
Other organization* 5 
821 


*These complaints involve organizations not subject to the PSEA. 


** For simplicity, the percentages are rounded to the nearest integer, thus creating a slight discrepancy in the total. 
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Appendix 6 — How to Contact the Tribunal 


General information A/Director, Operations, Registry and Policies 
Website: www.psst-tdfp.gc.ca Christine Landry 
Telephone: 613-949-6516 Telephone: 613-949-6518 
1-866-637-4491 E-mail: christine.landry@psst-tdfp.gc.ca 

Facsimile: 613-949-6551 
acl Y: 1-866-389-6901 Director, Planning, Communications and Information 
E-mail: info@psst-tdfp.gc.ca Management 

Elizabeth Holden 
Mailing Address Telephone: 613-949-5513 
Public Service Staffing Tribunal E-mail: elizabeth.holden@psst-tdfp.gc.ca 
240 Sparks Street, 6th Floor West 
Ottawa, ON K1A OA5 Director, Dispute Resolution 

Serge Roy 

Telephone: 613-949-6515 

E-mail: serge.roy@psst-tdfp.gc.ca 


Director, Human Resources and Corporate Services 


Julie Brunet 
Telephone: 613-949-9753 
E-mail: julie.brunet@psst-tdfp.gc.ca 
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Message from the Chairperson 


Five years have already elapsed since the launch of the Tribunal. 
Established as part of the Public Service Employment Act (PSEA) in 
December 2005, the Tribunal — a new independent quasi-judicial body — 
was ready to hear the first complaints within a few months. There is 
provision for reviewing the legislation and its application five years 
after the coming-into-force of the PSEA. Therefore, this annual report, 
five years later, is focussed on presenting an overview of the Tribunal’s 
accomplishments since its beginnings. 


The implementation started with an extensive consultation in order to 
establish the complaint process. A consensus emerged wherein the 
complaint process would give the parties several discussion opportunities 
with a view to resolving the complaints. The Tribunal has been successful 
in this respect: 90 percent of the 3,000 complaints received were resolved 
without a hearing. 


The PSEA brought about a new definition of merit, a new staffing system 
and new recourse mechanisms. The Tribunal was given the role of 
interpreting the new act through its decisions. There was a need for 

a new jurisprudence based on sound, consistent and well reasoned 
decisions. The parties, their representatives, as well as the employees, 
the managers and human resources specialists need to know the 
parameters of the new staffing system. 


In its decisions, the Tribunal has shed new light on what constitutes 
abuse of authority — the main ground for complaint under the PSEA. 

On page 18, you will find a summary of the facts and the legal principles 
established in decisions where complaints of abuse of authority were 
substantiated. 
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Although this is a situation over which the Tribunal had no control, 

the time required to staff member positions was a challenge during the 
2009-2010 fiscal year. While the PSEA provides for a minimum of five 
permanent members, the Tribunal only had two permanent members for 
most of 2009. The situation has since been resolved and the Tribunal will 
now be able to reduce the time required to issue its decisions. 


We launched two 12-month pilot projects in January 2010: settlement 
conferences and telephone mediation. The results and effectiveness of 
these projects will soon be assessed. We hope these new tools will prove 
useful in resolving complaints. They will also be used to optimize the use 
of resources and maintain service costs at current levels. 


| am proud of the work that our team has done so far, with the valuable 
cooperation of federal departments and agencies and bargaining agents. 
By assisting the parties in resolving their dispute, the Tribunal plays 

a key role in achieving the PSEA’s objectives, namely fair, transparent 
employment practices, respect for employees, effective dialogue, and 
recourse aimed at resolving appointment issues. 


Guy Giguére 
Chairperson and Chief Executive Officer 
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The implementation of the 
Public Service Modernization Act 
and its effects 


The Public Service Modernization 
Act(PSMA), enacted in 2003, 
seeks to create a more flexible 
staffing framework for human 
resources management and to 
foster more collaborative labour 
relations while clarifying the 
responsibilities of deputy heads 
and managers. The legislation 
created the new Public Service 
Employment Act (PSEA) and 
facilitated the creation of an 
independent quasi-judicial 


body that has replaced the 
Public Service Commission 
(PSC) appeals structure. 


The work to implement the Public 
Service Staffing Tribunal (PSST) 
began in March 2005, following 
the appointment of the Chairperson. 
A small team quickly put into place 
the structure and staff necessary 
to be able to begin operations on 
December 30, 2005, when the 
provisions of the PSEA that officially 
empowered the Tribunal to consider 
complaints came into force. 


Our intent was to create a body 
that focuses on service and results, 
responsible spending, adherence 
to high professional and ethical 
values, and transparent reporting. 
In this spirit, the Tribunal adopted 
practices that make it an efficient 
and flexible organization that can 
adapt to an unpredictable and 
changing workload. 


Updated staffing 


terminology 


New definition of merit 
and new recourse, abuse 
of authority 


Relative merit, which had been 
defined through jurisprudence, is 
no more. Merit is now a matter of 
individual merit: to be appointed 
under the PSEA, the successful 
candidate must meet the essential 
qualifications for the position as 
established by the deputy head. 


The PSEA gives deputy heads 

or the PSC, as the case may be, 
significant latitude in the assess- 
ment of candidates and the 
selection of the right fit for the 
position among the qualified 
applicants. However, this discretion 
is not absolute and cannot be 
exercised in an unreasonable, 
discriminatory, outrageous 

or arbitrary way, even without 
improper intention. The PSEA 
provides for recourse against 
abuse of authority for those who 
felt unfavourably treated through 
the exercise of discretion in 
staffing processes. 


Flexibility 


The previous rules-based system 
has been replaced with a more 
flexible human resources 
management system. Deputy 
heads have more flexibility with 
respect to selection. The Tribunal 
has encouraged, on many 
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occasions, deputy heads to use 
the staffing flexibility conferred 
by the Act and to move away 
from outdated practices under 
the old staffing system. Thus, 

it is no longer necessary to rank 
candidates or establish an 
eligibility list. 


Furthermore, the PSEA makes no 
distinction in the choice of process; 
deputy heads can opt for an 
internal or external, advertised or 
non-advertised process. However, 
they are required to comply with 
the PSC appointment policy and 
guidelines. 


The discretion conferred to 
deputy heads is not absolute 
and cannot be exercised in an 
unreasonable, discriminatory, 
outrageous or arbitrary 

way, even without improper 
intention. 


The need to promote 
dialogue 


The Preamble to the PSEA clearly 
expresses Parliaments intent to 
promote genuine dialogue and 
provide recourse mechanisms to 
help resolve appointment-related 
issues. The PSEA provides for 
informal discussions in staffing 
processes. Potential complaints 
can therefore be resolved through 
informal discussions where the 
deputy head and the person 
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Three grounds can be cited in a staffing complaint: abuse of 
authority in the application of the merit principle; (2) abuse of 
authority in the choice of appointment process (advertised or 
non-advertised); and (3) denial of the right of the person concerned 
to be assessed in the official language or his or her choice. 


excluded from a process may 
discuss the reasons for the 
decision and related concerns. 
Similarly, within 25 days of filing a 
complaint the deputy head and the 
complainant have the opportunity 
to meet and discuss the complaint 
during the exchange of relevant 
information. Hence many complaints 
are resolved at that stage or at 
subsequent phases in the process 
(mediation, allegations, reply, 
pre-hearing conference). 


Challenges 
implementing the 
new legislation 


Any reform requires a review of the 
systems and processes already in 
place. This entails new practices, 
new methods, new regulations, 
and new habits — in short, a new 
framework. The Tribunal’s mandate 
is an integral part of this public 
service renewal. Indeed, human 
resources modernization in the 


~~ 


federal government involved 

new recourse mechanisms, hence 
the Tribunal, whose mission is to 
consider and dispose of complaints. 
Complaints that can be dealt with 
pertain to internal appointments, 
layoffs, corrective action, and 
revocation of appointment. 


Three grounds can be cited in 

a staffing complaint: abuse of 
authority in the application of 
the merit principle; (2) abuse of 
authority in the choice of appoint- 
ment process (advertised or 
non-advertised); and (3) denial of 
the right of the person concerned 
to be assessed in the official 
language or his or her choice. 

In addition, the Tribunal may 

in certain situations interpret 
and apply the Canadian Human 
Rights Act (other than provisions 
involving pay equity) if the issues 
were raised in the complaint. 
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Take-off: the first two years 


In order to deal with complaints as 
effectively as possible, the Tribunal 
holds hearings and provides 
mediation services. It was first 
necessary to set up a basic 
organizational structure for the 
following activities: recruitment 


The Tribunal rendered 

its first final decision on 
September 28, 2006 (Tibbs). 
This date marks the beginning 
of its jurisprudence with . 
respect to the notion of abuse 
of authority. 


of staff, establishment of sectors 
(communications, registry, human 
resources, mediation), mediation 
training program, case manage- 
ment system, drafting of the 
Procedural Guide and of the 
PSST Regulations. 


As part of its communications 
strategy, the PSST set up a website 
in the months preceding its official 
launch. It then undertook various 


activities to let all stakeholders — 
federal departments and agencies 
and their staff, as well as unions 
and bargaining agents — know of 
its existence. Our first fiscal year, 
which comprised only three 
months, focussed in part on the 
following operations: 


e developing the Tribunal’s 
official website; 


e delivering 50 presentations 
about the Tribunal and the 
complaint process to various 
stakeholder groups; 


¢ publishing a complete guide 
to the complaint process, 
available online, in 
February 2006; and 


e publishing a brochure, in 
February 2006, explaining the 
Tribunal’s mandate and the 
types of complaints that it 
can consider. 


The Tribunal’s new website was 
officially launched in July 2006. 
The activities of the 2006-2007 
fiscal year included the preparation 
of a brochure on mediation 
(ultimately published in April 2007) 
and the delivery of ten different 
presentations, in both official 
languages, for staffing or HR 
advisors, delegated managers and 
bargaining agent representatives 
in every region of Canada. 
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The 2005-2006 fiscal year was 

a mere three months long and 
marked the beginning of the 
processing of complaints. As of 
March 31, 2006, the Tribunal had 
received 15 complaints, three of 
which were withdrawn. 


The Tribunal developed an 
interactive training course 
on interest-based negotiation 
and mediation, intended for 
stakeholders involved in 
staffing cases. 
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The major increase in workload 
during the 2006-2007 fiscal year 
compelled the Tribunal to review 
its organizational structure and 
create several key positions that 
it needed to fill without delay as 
it improved its case management 
system. The number of complaints 
increased to 438. The Tribunal 
rendered its first final decision 
on September 28, 2006 ( Tibbs). 
This date marks the beginning of 
its jurisprudence with respect to 
the notion of abuse of authority. 


Interest-based 
negotiation and 
mediation training 


As part of its conflict resolution 
activities, the Tribunal developed 
an interactive training course on 
interest-based negotiation and 
mediation. This three-day training 
course Is intended for stakeholders 
involved in staffing cases — 
bargaining agents, delegated 
managers and their representatives, 
and staffing or HR advisors. It 
provides stakeholders with a 
better understanding of mediation 
and prepares them to get involved 
in the process as a party or asa 
representative. In 2006-2007, the 
course was delivered 17 times in 
major urban centres across the 
country in English and French. 
Since 2009-2010, the course 

is followed by a presentation 

on Trends and Jurisprudence 
delivered by the Tribunal’s Legal 
Services. 


The first mediation session was 
held in May 2006. 
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Cruising altitude: 2007-2010 


2007-2009 


In the 2007-2008 fiscal year, the 
number complaints alleging abuse 
of authority increased by 69% to 
742. This situation put a strain on 
our case management system 
since initial forecasts had estimated 
the annual volume at roughly 

400 complaints. Nonetheless, the 
Tribunal rose to the challenge: 

566 files were closed, and the 
remaining 24% were deferred to 
the following fiscal year. 


In 2008-2009, 821 complaints were 
filed with the Tribunal. This lead to 
a significant growth in the cases 
used to build our jurisprudence. 
There were 44 Decisions, and in 
six of them, the Tribunal ruled 

in favour of the complainants, 
finding that there had been an 
abuse of authority. The theme of 
the 2008-2009 annual report was 
defining of abuse of authority. 

It was important, at that time, 

to clarify this key concept of 

Our jurisprudence. 
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2009-2010 


During this year, the Tribunal 
processed 1,156 files which 
included 752 new complaints in 
addition to 404 files carried over 
from the previous fiscal year. 

The Tribunal also had to cope with 
the departure of three of its five 
full-time members, and replacing 
them took several months. This 
situation could have led to delays 
in the processing of motions and 
requests for orders from parties 
and in the number of pre-hearing 
conferences and hearings held. 
However, measures were taken to 
prevent a backlog of cases that 
would have been difficult to clear 
up even with the arrival of new 
members. With only two full-time 
members and with the help of 
temporary members and staff, 
the Tribunal was able to issue 
1,070 letter decisions and close 
681 files, 76% of which were 
closed within nine months of 
receiving the complaint. In cases 
where an oral hearing was not 
necessary, the Tribunal was 

able to proceed more rapidly on 
the basis of the parties’ written 
submissions and issued 96 final 
decisions. The Tribunal held 


27 hearings and rendered 27 
Decisions, including 24 final 
decisions, but more time was 
needed to issue these decisions 
because of the reduced number 
of full-time members. At the end 
of the year, the Tribunal had a full 
complement of members, which 
will enable it to reduce the time 
required to issue its Decisions in 
the next fiscal year. 


Mediation 


Under section 97 of the PSEA, 
the Tribunal calls on its Dispute 
Resolution Services as soon 

as a complaint Is filed. With the 
parties’ consent, the mediation 
process can be put in motion at 
any stage of the proceedings in 
order to resolve the complaint 
informally without the need for a 
hearing. In other words, a party 
that initially refused mediation 
can resort to the service at any 
subsequent stage of the process, 
with the other party's consent. 
Mediation is conducted by the 
Tribunal’s team of staff mediators 
and three temporary members 
based in the NCR, Winnipeg, and 
Vancouver. These multiple points 
of service facilitate resource 
optimization. 
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Statistical table — April 1, 2007, to March 31, 2010 


2007- 2008- 2009- 
Data 2008 2009 2010 
Number of complaints 304 295 315 
referred to mediation 
Number of complaints 53 28 37 
where a party withdrew ; 
consent to mediation 
Number of complaints 49 40 23 
withdrawn before scheduled 
mediation session 
Number of mediations 119 175 201 
conducted 
Number of complaints resolved 96 158 175 
Mediation resolution rate 81% 90% 87% 


From 2007 to 2010, the Dispute 
Resolution Services received 
914 complaint files to mediate. Of 
the 495 files that were mediated, 
429 ended in a settlement — an 
impressive 87% resolution rate. 
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Challenges, interests 
and options 


While still ensuring that mediations 
remain confidential, the Dispute 
Resolution Services has put 
together a summary of the various 
matters discussed during the 
mediation sessions. These matters 


include issues, interests and options. 


Examples of issues in mediation: 
e Transparency of process 


¢ Choice of non-advertised 
appointment process 


e Assessment tools used 


¢ Accommodation for disabled 
person 


e Changes to process 
Examples of complainants’ 
interests during mediation: 

e Career advancement 

e Opportunity to participate 

in an appointment process 


e Opportunity to obtain 
experience 


e Need to have process-related 


concerns acknowledged 


¢ Respect and recognition 
of complainants’ skills, 
knowledge and experience 


¢ Improvement of the overall 
situation for complainant 
and others 


e Fear that manager will 
interfere with complainant's 
future prospects 


Examples of respondent's interests 
during mediation: 


e Fair and transparent 
selection process 


e Maintaining integrity of 
staffing in general, and 
more specifically, of the 
process in question 


¢ Compliance with legislation 
¢ Defending initial decision 


e Maintaining complainants’ 
productivity and positive 
outlook 


¢ Helping complainants 
understand staffing 


¢ Concern about the fact 
that manager's integrity 
is being questioned 


e Expeditious resolution 
of complaints 


Examples of options proposed 
during mediation: 


e Career and training 
assistance 


¢ Training coordinator’s 
assistance navigating sites 
to find skill-related tools 
and specific courses; help 
obtaining required training 


¢ Coaching and assistance 
in understanding merit 
criteria for future staffing 
processes, and preparation 
for selection interviews 


¢ Staffing 


¢ Opportunities for rotating 
acting assignments 


+ Helping employees 
increase chances of 
transfer, assignment or 
secondment 


¢ Communication 


¢ Inclusion of merit 
criteria in all notices 
of appointment 


+ Communication of 
information about future 
staffing processes in 
meetings with bargaining 
agents and in staff 
meetings 


Parties in mediation 
(complainants, deputy heads’ 
delegates, human resources 
and union representatives) are 
always aware that agreements 
resulting from mediation must 
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comply with all applicable 
legislation, regulations, policies 
and directives. 


The Registry 


The Registry keeps track of all 
complaint files, from the date that 
receipt is acknowledged to the 
date the file is closed. Over the 
last five fiscal years, the Tribunal 
has received a total of 2,768 
complaints. Of that number, 2,315 
were received in the last three 
fiscal years — an average of 

772 complaints a year. The two 
preceding fiscal years are not 
included in this average, because 
they span the first 15 months after 
the PSEA came into force, and 
the data from that period do not 
reflect a typical year’s operations. 
For the same reason, the statistics 
set out below are based on the 
three most recent fiscal years. 


2007- 2008- 2009- : 
Complaints 2008 % 2009 % 2010 % 
Total number of complaints 742 100% 821 100% 752 100% 
Advertised processes 502. = 67.7% 462 56% 495 66% 
Non-advertised processes 223 30.1% 346 42.1% — ea 9%, 
Revocations 5 0.7% 6 0.7% 10 1.3% 
Layoffs 4 0.5% 1 0.1% 4) 0.7% 
Corrective action 2 0.3% 0 0.0% 3 0.4% 
Unspecified 6 0.8% 6 0.7% 8 1.1% 
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Statistics calculated on an 
annual basis 
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e The Tribunal receives an 


average of 772 complaints 
annually, and closes an 
average of 676 of those 
complaints — more than 87%. 


The complaint process 
provides for fixed deadlines 
but the parties can submit 
requests for extension of 
time for cause; on average, 
6,400 days of extension were 
granted in this way. 


The Tribunal puts timelines in 
abeyance in order to receive 
the parties’ arguments and 
issue a decision following a 
request for order for provision 
of information or a motion 

to dismiss; sometimes at the 
parties’ request to proceed 
with mediation. Nearly 
2,600 days of extension were 
granted in this way. 


More than 65% of requests 
for orders for provision of 
information are granted, 

in whole or in part; 98% of 
these requests are brought 
by complainants. 


More than 300 complaints 
are referred to mediation. 


165 cases are mediated, 
resulting in 144 settlements, 
a settlement rate of 87% of 
mediated cases and more 
than 18% of complaints 
received. 


e The Tribunal receives about 


144 motions to dismiss for 
lack of jurisdiction or for 
filing the complaint outside 
the deadline; these motions 
are generally addressed 
through preliminary 
proceedings or by paper 
hearing; of these, 120 are 
granted representing more 
than 15% of complaints 
received. 


On average, 112 cases 

are placed on the hearing 
schedule; of that number 
there is an average of 

40 requests for postponement 
of the hearing, 59 are with- 
drawn before the hearing, 
and 38 are heard. 


Communications 


In 2007—2008, new online tools 
were implemented on our website 
in order to provide immediate 
access to the complaints process 
and simplify the activity by 
providing an electronic guidebook 
developed in cooperation with the 
Canada School of Public Service. 


We strongly encourage 

the public to consult our 
Procedural Guide before 
requesting information about 
the complaints process. 


In 2008-2009, improvements to 
existing communications tools 
continued: new modules were 
added, and the site was made 
Common Look and Feel 2.0 
compliant. As a result, complaint 
forms could be filled out online 
starting in March 2009. In addition, 
the full text of each decision is 
now preceded by a summary 
that provides a clear idea of the 
decisions content without going 
into detail. Each summary begins 
with a list of the decision’s 
keywords. This approach makes 
it easier for readers to spot 
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the various themes and legal 
principles developed in the 
jurisprudence so far. The decisions 
are posted by year of publication 
and under subject headings. 


The 2009-2010 fiscal year was 
essentially devoted to improving 
our communications strategy, 
notably by restructuring our 
website, developing a modern 
information management system, 
revising electronic forms, and 
attending to other related matters. 


Our website provides access to all 
kinds of background information 
about the Tribunal and its activities. 
The Frequently Asked Questions 
page provides helpful information 
on the PSST’s operations. As far 
as Client service is concerned, 
we strongly encourage the public 
to consult our Procedural Guide 
before requesting information 
about the complaints process. 
Relevant questions and comments 
can be sent by e-mail, fax, mail 

or telephone (see page 43 for 
contact information). We respond 
to e-mailed information requests 
within two business days. 
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Human Resources and 
Corporate Services 


In March 2006, there were 
approximately 20 staff and 
members. It was estimated that 
400 complaints would be received 
each year. While it is impossible 
to predict the precise number 

of complaints that will be filed, 
current trends show that the 
annual number of complaints is 
exceeding initial forecasts by 
100%. Over time, we have had 

to hire staff to keep up with this 
constant increase in workload. 
There are now close to 40 people 
working for the Tribunal, including 
members, employees on second- 
ment, and casual employees. 
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In the interest of transparency 
and fairness to staff, the Tribunal 
developed various internal 
policies, notably with respect 

to labour relations, grievance 
adjudication, informal conflict 
management, and travel during 
its second fiscal year. Toward 
the end of 2007—2008, once the 
majority of positions had been 
filled, the Tribunal implemented 
its learning policy by preparing 
training plans for its entire staff. 
This policy remains in effect, and 
employees have taken advantage 
of it by updating their skills in the 
activity sectors that fall within 
their competency profile. 


Lastly, in the area of corporate 
services, we have streamlined 
financial procedures and internal 
reporting requirements. 
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Summary of the legal principles 


established in the Tribunal’s 


key decisions 


The Tribunal’s 135 decisions have 
established a rich body of legal 
principles. Of those decisions, 

83 were issued following a hearing, 


and in nine of them — approximately 


11% — the Tribunal concluded 
that there was abuse of authority. 


Since a finding of abuse of 
authority is required to substantiate. 
a staffing complaint under the 
PSEA, it makes sense to provide a 
factual clarification of this concept 
by summarizing the legal principles 
laid down in the decisions where 
the complainants were successful. 


In Tibbs, its very first final decision, 
dated September 28, 2006, the 

Tribunal highlighted five categories 
of situations that could be used as 
a framework for abuse of authority: 


1. When a delegate exercises 
his/her/its discretion with 
an improper intention in 
mind (including acting for 
an unauthorized purpose, 
in bad faith, or on irrelevant 
considerations). 


2. When a delegate acts on 
inadequate material (including 
where there is no evidence, or 
without considering relevant 
matters). 


3. When there is an improper 
result (including unreasonable, 
discriminatory, or retroactive 
administrative actions). 


4. When the delegate exercises 
discretion on an erroneous 
view of the law. 


5. When a delegate refuses to 
exercise his/her/its discretion 
by adopting a policy which 
fetters the ability to consider 
individual cases with an 
open mind. 


Abuse of authority has been 
Clarified in the jurisprudence 
established so far, notably in key 
decisions like Burke v. Deputy 
Minister of National Defence, 
2009 PSST 0003; Robert and 
Sabourin v. Deputy Minister of 
Citizenship and Immigration, 
2008 PSST 0024; Ayotte v. Deputy 
Minister of National Defence, 
2009 PSST 0021; Denny v. Deputy 
Minister of National Defence, 
2009 PSST 0029; Rajotte v. 
President of the Canada Border 
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Services Agency, 2009 PSST 0025; 
Beyak v. Deputy Minister of 
Natural Resources Canada, 2009 
PSST 0035; Chiasson v. Deputy 
Minister of Canadian Heritage, 
2008 PSST 0027; Cameron and 
Maheux v. Deputy Head of 
Service Canada, 2008 PSST 0016; 
Bowman v. Deputy Minister 

of Citizenship and Immigration 
Canada, 2008 PSST 0012; Visca v. 
Deputy Minister of Justice, 2007 
PSST 0024; Murray v. Chairperson 
of the Immigration and Refugee 
Board of Canada, 2009 PSST 0033; 
and Jran v. Commissioner of the 
Royal Canadian Mounted Police, 


Bad Faith 


Cameron and Maheux 


¢ Manager failed to adequately 
explain decision to use a 
non-advertised process 


e Manager relied on 
insufficient material 
in assessment: 


+ Not all essential 
qualifications assessed 


«No CV or assessment 
report filed 


e Not necessary to show 
intentional fault 


e Includes serious careless- 


2009 PSST 0031. 
ness or recklessness 
Legal principles ° Can be established by direct 
t blish 4) : or circumstantial evidence 
CSTAOLISHCA in 
substantiated Chiasson 
complaints e Changing instructions 
without follow up (serious 
Discretion fettered negligence) 
Bowman e |rrational and unreasonable 


conduct led to improper 


e Assessment board fettered result 


its discretion by adopting 
rigid guideline and applying 
it in its assessment of one 


e All-candidates must be 
assessed against same 


candidate 


e Assessment board failed 
to assess the candidate's 
experience in any 
meaningful way 


e Improper conduct, although 
unintended, amounts to 
abuse of authority 


standards 


Assessment board relied 
on inadequate material 


Assessment board fettered 
its discretion by not 
examining complainant's 
individual case 
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Beyak 


Selection of appointee 
pre-determined 


Actions designed to 
circumvent PSER 


Explanations in rationale 
deceptive, untrue, 
inexplicable and 
incomprehensible 


Rajotte 


Disregard for notice 
requirements under PSER 


Failure to notify and disclose 
initial acting appointment 
demonstrate serious 
careless/recklessness 


Denny 
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Reliance on insufficient 
material 


Serious flaw in administra- 
tion of practical test (serious 
negligence) 


Practical test became test 
of complainant's ability 

to guess what he was 
supposed to do 


Ayotte 


Reliance on insufficient 
material (process) 


¢ Decision to appoint X 
was pre-determined 


+ Non-transparent process 


+ No evidence to support 
choice of non-advertised 
process because of 
lack of other interested 
candidates 


Reliance on insufficient 
material (merit) 


+ Essential qualifications 
modified 


+ Essential qualifications 
not assessed 


+ Appointee did not meet all 
essential qualifications 


Serious errors and omissions 
amounting to bad faith 


Robert and Sabourin 


Lack of written rationales 
and SMC 


Lack of written scan and 
assessment of appointee 


Language proficiency 
qualification not met 


Improper notification 


Burke 


e Amending SMC after 
assessment of candidates 
without reassessing them 
is a fundamental error 


e Assessment tool flawed; 
did not assess amended 
qualification 


e Assessment of candidates 
unreliable; assessment 
board did not properly apply 
assessment criteria 


¢ No reliable evidence 
appointee meet essential 
experience qualification 


Personal favouritism 


Beyak 


e Preparation of work 
description that did not 
reflect actual duties to 
ensure higher classification 
and salary 


¢ Establishment of essential 
qualifications and 
assessment of employee 
without regard to actual 
requirements of position 


¢ Appointment of employee 
who did not meet essential 
qualifications because 
manager wanted to 
reward her 


Ayotte 
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SMC modified for benefit 
of appointee 


External non-advertised 
changed to internal non- 
advertised 


Appointment of X, who 
did not meet essential 
qualifications, to give X 
indeterminate status 


Discrimination 


Rajotte 


Assumption: complainant 
not selected because not 
willing to work flexile hours 
and overtime because of 
family obligation 


Manager did not provide 
reasonable explanation 
or establish bona fide 
occupational requirement 


Reasonable apprehension of bias 


Denny 


Based on evidence of 
previous conflict, informed 
person would think it is 
more likely than not that 
board member would 

not administer practical 
test fairly (consciously or 
unconsciously) 
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Judicial review 


Five applications for judicial 
review were filed in 2009-2010. 
Two were discontinued and two 
are still pending. The Federal 
Court granted the one remaining 
application, but only the corrective 
measures ordered by the Tribunal 
in that particular case were set 
aside. The Tribunal’s revocation of 
an appointment and its finding of 
abuse of authority on the basis of 
bad faith and personal favouritism 
were not challenged. Following 

the Court's decision, the Tribunal 
issued a new decision in which 
the corrective measures were 
amended. 


Sometimes a judicial review 
application filed during one fiscal 
year is only heard and decided 

a year or two later. Hence, six 
decisions rendered by the Federal 
Court during the 2009-2010 fiscal 
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year pertained to applications 
filed in previous years. Only one of 
these applications was granted, 
but it did not quash the Tribunal’s 
finding; only the corrective 
measures that it ordered were 

set aside. The Federal Court 
dismissed two of the five other 
matters and referred the remaining 
three back to the Tribunal for a 
new hearing by another member. 


Altogether, over the course of 
the Tribunal’s five fiscal years, 

16 applications for judicial review 
have been filed. Five of these 
were allowed to some extent 

or another, five were withdrawn, 
three were dismissed, and three 
are pending. Overall 99% of the 
Tribunal’s decisions have either 
not been challenged or in cases 
where they have been challenged, 
the decision has been confirmed. 


ny 
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Overall summary and the way ahead 


Before the new PSEA came into 
force, staffing appeal structures 
were under the authority of the 
PSC, which was responsible for 
interpreting the employment act 
and regulations, and adjudicating 
the appeals. There was a 
perception by some that the 
PSC was both a judge and a 
party which could jeapordize 
the neutrality of a system in 
which the same organization 
was responsible for staffing and 
corrective action. This situation 
changed with the creation of 
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the PSST, an independent, quasi- 
judicial body whose mandate Is to 
consider and dispose of complaints. 
Thanks to the PSST's work, there 
is now a body of decisions replete 
with legal principles regarding the 
concept of abuse of authority. 
These decisions are easy to 
consult on the website, and 
complaints can be filed online 
using an electronic form. 


Over its five years of operation, 
the Tribunal has consistently 
promoted an approach based 

on the exchange of information, 
genuine dialogue and informal 
dispute resolution. The results are 
telling in many respects. Out of a 
total of 2,768 complaints received 
during these years, the Tribunal 
has issued 135 Decisions. In other 
words, less than 5% of complaints 
have needed to go through each 
step, up to and including a hearing. 
The vast majority of matters are 
settled through mediation, letter 
decisions or other informal 
processes. More than 87% of 
complaint files are processed 

and closed. 


It is also interesting to note that 
of the 429 mediations that have 
taken place since 2007, in 86% 

of cases the complaint was with- 
drawn following mediation. This is 
why the Tribunal makes the most 
of its Dispute Resolution Services’ 
resources in order to respond 
effectively to parties’ dispute 
resolution needs. From April 1, 2006, 
to March 31, 2010, we held roughly 
40 interactive training sessions 

on interest-based negotiation 

and mediation in every region of 
Canada. Over 800 stakeholders 
have had the opportunity to 
familiarize themselves with our 
mediation process. 


With respect to the case 
management system, it takes 10 
to 15 months on average — from 
the date of the acknowledgment 
of the complaint until the date the 
case is closed — to deal with a 
complaint file that goes to a hearing 
and final decision. Although this 
time frame only applies to 5% of 
complaints, the Tribunal believes 
it can do better. It is making every 
effort to improve the situation 
while acknowledging that there 
are procedural issues that are 


Public Service Staffing Tribunal 


From April 1, 2006, to 
March 31, 2010, we held 
roughly 40 interactive training 
sessions on interest-based 
negotiation and mediation 
In every region of Canada. 
Over 800 stakeholders 
have had the opportunity to 
familiarize themselves with 
our mediation process. 


often beyond its control. For 
example, in the last two years, 
the number of days for files put 
in abeyance granted annually has 
increased from 548 in 2007-2008 
to 4,331 in 2009-2010. In addition, 
the Tribunal extends time lines 
by an average of 6,400 days each 
year following requests made by 
the parties. We intend to discuss 
this situation with the various 
stakeholders at an appropriate 
time and place. We will also make 
the recommendations below to the 
committee that is reviewing the 
PSMA. These recommendations 
aim to streamline certain 
procedures without compromising 
effectiveness. We will also 
endeavour to update our case 
management system so that it 
can provide better reports that 
will help decision-making and 
performance management. 
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Recommendations 


In anticipation of the upcoming 
PSEA review, we believe that the 
following recommendations would 
improve the Tribunal’s internal 
operations: 


1) That s. 88(1) be amended so 
the number of permanent 
members of the Tribunal be 
“... between five and nine 
permanent members ...” 


The number of complaints was 
originally estimated at 400 per 
year. The Tribunal receives on 
average 800 complaints per year. 
Having a maximum of five members 
is very limiting as members’ terms 
often expire in close timeframes 
leaving the Tribunal with too few 
members. If the Tribunal had more 
permanent members, it would be 
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better able to manage Its caseload 
when the term of more than one 
member expires or when a member 
retires or leaves before the end of 
their term. 


2) That a provision be added 
allowing the Tribunal to 
review its own decisions. 


There is no provision for recon- 
sideration in the PSEA. Such a 
provision is common in labour 
legislation; see section 43(1) of the 
Public Service Labour Relations 
Act (PSLRA) and section 18 of 

the Canada Labour Code (CLC), 
for example. This has proven 

to be difficult for the Tribunal as 
legislation does not expressly 
provide that it can revisit or amend 
a decision even when it would be 
most appropriate to do so. 


3) That section 97 be amended 
to provide the same flexibility 
and discretion as found in the 
PSLRA and the CLC to resolve 
a complaint. 


Section 97 of the PSEA refers 
specifically to mediation. Provisions 
of the PSLRA and the CLC have 
couched the idea in a broader 
context giving the Public Service 
Labour Relations Board (PSLRB) 
and the Canada Industrial Relations 
Board (CIRB) more discretion 

in manner in which they resolve 
disputes. 


The Tribunal mediates an important 
number of complaints. It would be 
appropriate to have a provision 

as the one found in the PSLRA and 
the CLC that would specifically 
give it broad powers to resolve 
complaints using different means 
but leaving it with the power to 
determine issues that have not yet 
been settled. 


4) That a provision be added that 
gives power to the Tribunal to 
delegate certain actions to its 
staff as found in the PSLRA 
and the CLC. 


The PSEA has no delegation 
authority provision. A number of 
administrative actions or matters 
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must be decided by a Tribunal 
member. Most labour boards are 
given a delegation authority. 


The delegation authority provided 
under the CLC is the most complete. 
It allows the CIRB to delegate, 
among other things, the power 

to issue a summon, order that 
pre-hearing conferences be held, 
administer oaths, compel a party 
to produce information and 
documents, adjourn or postpone 
the proceeding from time to time, 
and abridge or extend the time for 
doing any act, filing any document 
or presenting any evidence in 
connection with a proceeding. 


It is incomprehensible that under 
the PSEA a request for an 
extension of a few days requires 
a decision of a Tribunal member. 


The Tribunal could deal much 
more efficiently with the hundreds 
of requests it receives every year 
if it could delegate the manage- 
ment of these requests to its 

staff. Staff would still be required 
to respect the principles of 
procedural fairness in dealing 
with these requests. 
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5) That the provision for 
temporary members be 
amended to read that they can 
be appointed for a term not 
exceeding five years. 


Both PSLRA and the CLC provide 
for the appointment of part-time 
members for a three-year term 
that can be renewed. 


Two-year terms as envisaged 
in the PSEA are not sufficient. 
Member training requires time 
and by the time a part-time 
member is well trained and 
effective, their term is up. 
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6) That the term “temporary 
members” be changed to 
“part-time members’ to reflect 
their actual status and the fact 
that they can be reappointed. 


As well, the word “vacataire” 
(used in the French version) is not 
a common term. 


appendices 
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Appendix 1 — Financial issues 


Funding and expenses 


At the beginning of the 2008-2009 fiscal year and upon the federal 
government's request, a strategic review was conducted in relation to 
direct program spending by the Tribunal and five other organizations 
with central human resources management functions. The results 

of this horizontal review of human resources management functions 
demonstrated the importance of stable, long-term funding for the 
Tribunal. The Tribunal benefitted from this finding in 2009-2010, and, 
from now on, funds will be set aside for the Tribunal in future budgets. 
However, the PSST is encountering challenges in the implementation 
of a funding transfer flowing from the Horizontal Strategic Review of 
Human Resources Organizations, but it is working with the Treasury 
Board Secretariat to resolve this issue. The Tribunal is confident that the 
matter will be resolved in fall 2010. 


The Tribunal’s 2009-2010 expenditures totalled $5.6 million. Roughly 
$4.2 million (75%) of this total was spent on wages and benefits. 

$1.3 million (23% of the Tribunal’s expenditures) covered operating 
expenses such as transportation, professional services, lodging, and 
facilities for hearings and mediation. The remaining $90,000 (2%) was 
spent on the translation of decisions. 


Summary of expenditures over five fiscal years 


Description 2005-2006 2006-2007 2007-2008 2008-2009 2009-2010 
Adjudication of complaints 459,874 1,158,951 1,705,957 2,130,175 2,350,870 
Mediation of complaints 113,119 291,449 666,543 891,023 991,263 
Corporate services 1,376,653 1,765,495 1,931,441 1,788,529 1,542,618 
Total Spending 1,949,647 3,215,895 4,303,941 4,809,727 4,884,751 
Unspent* 1,959,103 1,806,887 814,827 679,158 829,272 
Total allocation 3,908,750 5,022,782 5,118,768 5,488,885 5,714,023 


* Returned to the Consolidated Revenue Fund. 
Figures have been adjusted to give a comparative basis. 
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Organization Total % 
Assisted Human Reproduction Agency of Canada 1 0% 
Atlantic Canada Opportunities Agency 2 0% 
Canada Border Services Agency 93 12% 
Canada School of Public Service 2 0% 
Canadian Grain Commission 1 0% 
Canadian Radio-television and Telecommunications Commission 4 1% 
Canadian Space Agency g 1% 
Canadian Transportation Agency 1 0% 
Correctional Service of Canada 127 17% 
Courts Administration Service 4 1% 
Department of Agriculture and Agri-Food 6 1% 
Department of Canadian Heritage 1 0% 
Department of Citizenship and Immigration 14 2% 
Department of Finance 1 0% 
Department of Fisheries and Oceans 27 4% 
Department of Foreign Affairs 16 2% 
Department of Health 27 4% 
Department of Indian and Northern Affairs Canada 21 3% 
Department of Industry 4 1% 
Department of Justice 4 1% 
Department of National Defence 70 9% 
Department of Natural Resources 7 1% 
Department of Public Works and Government Services 17 2% 
Department of the Environment 16 2% 
Department of Transport 19 3% 
Department of Veterans Affairs 4 1% 
Economic Development Agency of Canada for the Regions of Quebec 1 0% 
Human Resources and Skills Development Canada 204 27% 
Immigration and Refugee Board 3 0% 
Office of the Chief Electoral Officer 1 0% 
Office of the Information Commissioner of Canada 1 0% 
Office of the Privacy Commissioner of Canada 1 0% 
Passport Canada 11 1% 
Privy Council Office 3 0% 
Public Health Agency of Canada 4 1% 
Public Service Commission 1 0% 
Royal Canadian Mounted Police 12 2% 
Statistics Canada 4 1% 
Treasury Board 5 1% 
Other Employer* 3 0% 
752 100%** 


* These complaints involve organizations not subject to the PSEA. 


** For simplicity, the percentages are rounded to the nearest integer, thus creating a slight discrepancy in the total. 
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Appendix 3 — Statutory Responsibilities 


The Public Service Employment Act requires or permits the Tribunal to 
undertake the following activities: 


1. consider and dispose of complaints presented to the Tribunal 
[subs. 88(2)]; 


2. inthe case of a founded complaint involving a lay-off of an 
employee, set aside the decision of a deputy head to lay off the 
employee and order the deputy head to take any corrective 
action that it considers appropriate, other than the lay-off of 
another employee [subs. 65(4)]; 


3. in considering whether a complaint against a lay-off is 
substantiated, interpret and apply the Canadian Human Rights 
Act, other than its provisions relating to the right to equal pay 
for work of equal value [subs. 65(7)]; 


4. inthe case of a founded complaint involving a revocation of an 
appointment, order the Public Service Commission or the 
deputy head to set aside the revocation [s. 76]; 


5. inthe case of a founded complaint involving an internal 
appointment, order the Public Service Commission or the 
deputy head to revoke the appointment or not to make the 
appointment and to take any corrective action that It considers 
appropriate [subs. 81(1)]; 


6. in considering whether a complaint against an internal 
appointment is substantiated, interpret and apply the Canadian 
Human Rights Act, other than its provisions relating to equal 
pay for work of equal value [s. 80]; 
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13. 


14. 


15. 


16. 
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in the case of a complaint involving a corrective action ordered by 
the Tribunal, order the Public Service Commission or the deputy 
head to revoke the appointment made as a result of the 
implementation of the corrective action, or not to make the 
appointment, and give the Commission or the deputy head any 
directions that it considers appropriate with respect to the 
implementation of the corrective action [s. 84]; 


provide mediation services at any stage of a proceeding in order 
to resolve a complaint [subs. 97(1)]; 


summon and enforce the attendance of witnesses and compel 
them to give oral or written evidence on oath in the same manner 
and to the same extent as a superior court of record [par. 99(1)(a)]; 


. order that a hearing be conducted using any means of 


telecommunication that permits all persons participating to 
communicate adequately with each other [par. 99(1)(b)]; 


. administer oaths and solemn affirmations [par. 99(1)(c)]; 


. accept any evidence, whether admissible in a court of law or not 


[par. 99(1)(d)]; 


compel, at any stage of a proceeding, any person to produce any 
documents and things that may berelevant [par. 99(1)(e)]; 


subject to any limitations that the Governor in Council may 
establish in the interests of defence or security, enter any 
premises of an employer where work is being or has been done 
by employees, inspect and view any work, material, machinery, 
appliances or articles in the premises and require any person 
in the premises to answer all proper questions relating to a 
complaint [par. 99(1)(f)]; 


summarily dismiss any complaint that, in its opinion, is frivolous or 
vexatious [subs. 99(2)]; 


decide a complaint without holding an oral hearing [subs. 99(3)]; 
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We 


18. 


ic; 


20. 


render a decision on a complaint and provide a copy of it, 
including any written reasons, and any accompanying order to the 
Public Service Commission and to each person who exercised the 
right to beheard on the complaint [s.101]; 


make regulations respecting complaint time limits and procedures, 
procedures for the hearing of complaints, time limits and 
procedures for notices and other documents, notice of an issue to 
the Canadian Human Rights Commission and the disclosure of 
information [s.109]; 


prepare and submit an annual report to Parliament through the 
Minister of Canadian Heritage regarding activities during the fiscal 
year [subs. 110 (1)]; 


use any services and facilities of departments, boards and 
agencies of the Government of Canada that are appropriate for the 
operation of the Tribunal [subs.93(2)]. 
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Appendix 4 — The Complaint Process 


Complaint filed 
within 15 days of 
being informed of the 
appointment 
or proposed appointment, 
lay-off, or revocation 
of appointment 


i 


Exchange of information 
in 25 days & notify PSST if 
not to schedule mediation 


M Complainant has 10 days 
after exchange : 
E to file allegations Notice 
D to 
I Canadian 
A Deputy Head or PSE Human 
has 15 days to reply 
T to allegations Rights 
I | Commission, 
0 if applicable 
Other parties have 
N 10 days to provide reply 


and advise of their 
participation 
at the hearing 


May set pre-hearing 
conference/ 
settlement conference 


Oral or paper hearing 


Decision rendered 
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Appendix 5 — Staffing Complaint 


Resolution System 


INFORMAL FORMAL 


Informal 
Discussions 


Negotiation | 


Exchange 
_ of Information 


Mediation 


Settlement 
Conference 


Pre-hearing 
Conference 
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Appendix 6 — 
Members’ Biographical Notes 


Guy Giguere, Chairperson and Chief Executive Officer 

A seasoned adjudicator and mediator with over 25 years of experience 
in the federal public service of Canada, Guy Giguere was appointed 
Chairperson of the Public Service Staffing Tribunal in March 2005. 

Mr. Giguére was first a member of the Public Service Staff Relations 
Board from 1998 to 2000 and became Deputy Chairperson of the Board 

in 2001. He was reappointed for a five-year period on March 31, 2008. 

Mr. Giguére began his public service career in 1983 with Employment 
and Immigration Canada where he provided training and advice on 
human rights and access to information legislation. He later worked 

with the Office of the Privacy Commissioner, the Department of Justice 
and the Privy Council Office. Born in St-Jér6me, Québec, Mr. Giguére 
obtained a civil law degree (LL.L) from the Université de Montréal and has 
been a member of the Quebec Bar since1978. Mr. Giguére is a frequent 
speaker on mediation and arbitration and trains new members of federal 
administrative tribunals on the conduct of a hearing. He Is also President 
of the Council of Canadian Administrative Tribunals. 
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John A. Mooney, Vice-Chairperson 

John A. Mooney was appointed Vice-Chairperson of the Public Service 
Staffing Tribunal in September 2009. Mr. Mooney holds a BA and License 
in Civil Law (LL.L) from the University of Ottawa and has extensive 
experience in administrative tribunals both as an adjudicator and manager. 
His prior experience includes working as a legal analyst for the Canadian 
Union of Public Employees; legal counsel for the Chambre de commerce 
du Québec, counsel for pension applicants before the Canadian Pension 
Commission and senior legal officer for the International Civil Service 
Commission of the United Nations. From 1992 to 1996, he was Chairperson 
of the Public Service Commission (PSC) Appeal Board. As part of the 
Privy Council Task Force on Modernizing Human Resources Management 
from 2001 to 2003, he helped draft the new Public Service Employment 
Act (PSEA). After the PSEA came into force, Mr. Mooney became the 
PSC Director of Regulations and Legislation where he managed the 
development of policies and regulations needed to implement the PSEA. 
In August, 2007, he was appointed as a full-time member of the Public 
Service Labour Relations Board. 


Joanne Archibald, Member 

Joanne Archibald was appointed to the Public Service Staffing Tribunal 
as a permanent full-time member on March 1, 2010. Having obtained a 
Bachelor of Laws (LL.B) from the University of Calgary, Ms. Archibald is 
an active member of the Law Society of Alberta. She began her study of 
mediation in 1993 and is a Registered Practitioner in Dispute Resolution 
with the Canadian International Institute of Applied Negotiation. 

Ms. Archibald has served as a mediator both within the public service 
and with the Provincial Court of Alberta. Well versed in administrative 
law, Ms. Archibald conducted quasi-judicial hearings pursuant to the 
Public Service Employment Act from 1991 until her appointment to 

the Tribunal. | 
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Lyette Babin-MacKay, Member 

Lyette Babin-MacKay was appointed as a permanent full-time member of 
the Public Service Staffing Tribunal in July 2009. Ms. Babin-MacKay has 
over 26 years of experience in human resources, labour relations and 
staffing; having joined the federal public service of Canada in 1983, she 
served with Employment and Immigration Canada, Agriculture Canada 
and National Defence and was appointed to the Professional Institute 

of the Public Service of Canada in 1996. At the Institute, in addition to 
providing representation to members regarding grievances, complaints, 
staffing appeals and adjudication, she was an active member of several 
National Joint Council Committees and of the Public Service Commission 
Advisory Council. In 2004 and 2005, she was a member of working groups 
established by the Deputy Ministers’ Sub-Committees on Staffing and 
Staffing Recourse and on Labour Relations and Dispute Resolution in 
order to assist departments and agencies in the implementation of the 
Public Service Employment Act and the Public Service Labour Relations 
Act. |n 2007, she returned to the federal public service as Senior Policy 
Analyst with the Treasury Board Secretariat of Canada. Ms Babin-MacKay 
holds an Honours BA in History from the University of Ottawa. 


Merri Beattie, Member 

Merri Beattie is an experienced human resources professional with 
particular expertise in labour relations and staffing. Ms. Beattie began 
her public service career with Supply and Services Canada and has held 
positions in management since 1999. Ms. Beattie served on the Privy 
Council's Task Force on Modernizing Human Resources Management 
created in April 2001 to draft a new institutional and legislative framework 
for human resources management in the public service. Following the 
adoption of the Public Service Modernization Act (PSMA), Ms. Beattie 
participated in the planning of PSMA implementation across government 
departments and agencies. In January 2004, Ms. Beattie was named 
Director of Human Resources Modernization with Public Works and 
Government Services Canada. In this capacity, she led the design and 
implementation of the department's human resources policy frameworks 
and systems, including its response to the new Act. Ms. Beattie was 
appointed as a permanent full-time member of the Public Service Staffing 
Tribunal in November 2005. 
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Ken Gibson, Temporary Member 

Ken Gibson was appointed as a temporary member of the Public Service 
Staffing Tribunal in November 2005. Mr. Gibson began his career as 

a researcher with the Science Council of Canada and later worked at 
the Professional Institute of the Public Service of Canada as both chief 
research officer and negotiator. From 1985 to 2000, he held a number 

of senior human resources management positions at the National 
Research Council, including Director of Employee Relations. Mr. Gibson 
has spent the last five years working as a human resources consultant 
with expertise in HR strategy, policy and program development, project 
management, labour relations and change management. Mr. Gibson 
holds an Honours BA in Commerce with specialization in economics and 
industrial relations. 


Maurice Gohier, Member 

Maurice Gohier began his career in the federal public service as a 

Staff Relations Officer with Veterans Affairs Canada in 1984. From there, 
Mr. Gohier joined Fisheries and Oceans Canada as its Chief, Staff 
Relations and Administration until 1990 when he moved to Training and 
Development Canada as a Labour Relations Instructor. In 1996, following 
assignments at the RCMP External Review Committee and the Treasury 
Board Grievance Adjudications Section, Mr. Gohier joined the Public 
Service Commission (PSC) Recourse Branch where he first worked 

as an Investigator and later as Chairperson of the PSC Appeal Board. 
Mr. Gohier also worked in the PSC Investigation Branch where he 
acquired management experience as Assistant Director of Operations 
and Director of the Jurisdiction and Case Management Directorate. 
During the transition years from the former to the new Public Service 
Employment Act, Mr. Gohier worked as Recourse Manager and Coach 
and was responsible for the training of newly hired PSC Investigators. 
Mr. Gohier holds a Bachelor's degree both in Business Administration 
and Education from the University of Ottawa. He was appointed as a 
permanent full-time member of the Public Service Staffing Tribunal in 
February 2010. 
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John Hall, Temporary Member 

John Hall received his law degree from the University of British Columbia 
in 1980 and began his professional career as an arbitrator in 1985 when 
he was appointed to the B.C. Labour Relations Board. He served as Vice- 
Chair for two years before becoming a partner in a major Vancouver law 
firm. Mr. Hall returned to the Labour Board in 1992 as Associate Chair 
(Adjudication). He was named Acting Chair in 1996 and resigned two 
years later to pursue a private arbitration, dispute resolution and training 
practice. Since that time, he has also received a wide range of part-time 
appointments to both provincial and federal statutory tribunals and been 
selected to arbitrate and/or mediate numerous labour and employment 
disputes since the 1980s, with many of his decisions being reported 
nationally. He regularly instructs tribunal adjudicators on conducting 
hearings and writing decisions. Mr. Hall served as a Director of the 
Council of Canadian Administrative Tribunals, was the founding President 
and later a Director of the B.C. Council of Administrative Tribunal and, 
since 1999, has been the Secretary of the B.C. Arbitrators Association. 
Mr. Hall was appointed to the Public Service Staffing Tribunal as a 
part-time member on July 30, 2008. 


John Korpesho, Temporary Member 

John M. P. Korpesho began his career in labour relations in 1972 and 
joined the Manitoba Labour Board in July 1973 as a Board Officer. He 
then served as Registrar and Vice-Chairperson of the Board from 1978 
to 1983 when he became the Chairperson of the Manitoba Labour Board, 
a position he held until his retirement in 2005. He also served as a 
Commissioner at the Workers Compensation Board. He has represented 
Canada on numerous North American Free Trade Agreement (NAFTA) 
panels. Mr. Korpesho was involved regularly in complex labour- 
management dispute resolution and on various labour/management 
committees respecting areas such as construction, labour relations and 
employment standards review. He has participated in numerous speaking 
engagements for various interest and professional groups, and been a 
contributor to a number of publications. 
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Gordon Roston, Temporary Member 

Gordon Roston was appointed temporary member of the Public Service 
Staffing Tribunal in November 2005. From 1980 to 1995, Mr. Roston served 
the federal public service in many capacities, including Director General, 
International Marketing, Tourism Canada; Minister-Counsellor, Canadian 
Embassy, The Hague, Netherlands; Senior Staff Advisor to the Service to 
the Public Task Force, Public Service 2000 and Senior Advisor, Innovative 
and Quality Services, Treasury Board Secretariat. Since his early 
retirement from the public service, Mr. Roston has pursued a particular 
interest in Alternate Dispute Resolution and is a graduate and Fellow 

of the Canadian Institute for Conflict Resolution. As a mediator in the 
Ontario Civil Court Mandatory Mediation Program, he has acted in a wide 
variety of disputes ranging from breach of contract to harassment and 
has taught mediation and negotiation principles and practice. Mr. Roston 
has served as chairman, board member or advisor on a number of 
community and cultural organizations. 


Former Members: 

Members 

Sonia Gaal, Vice-Chairperson (August 2005 — September 2008) 
Helen Barkley, Member (November 2005 — January 2009) 
Francine Cabana, Member (November 2005 — December 2008) 
Temporary Members 

Robert Giroux (January 2006 — June 2009) 


Daniel Ish (January 2006 — July 2007) 
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How to Contact the Tribunal 


General Information 
Website: www.psst-tdfp.gc.ca 


Telephone: 613-949-6516 
1-866-637-4491 


Facsimile : 613-949-6551 
eye 1-866-389-6901 
E-mail: Info@psst-tdfp.gc.ca 


Mailing Address 


Public Service Staffing Tribunal 
240 Sparks Street, 6th Floor West 
Ottawa, ON K1A0A5 
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Public Service Staffing Tribunal 2010-2011 Annual Report 


Message from the Chairperson 


This is the Public Service Staffing Tribunal’s sixth annual report. Last year, we presented an overview of the 
Tribunal’s evolution over five years of operation. The current report focuses on our achievements in 2010-2011, 
and specifically on innovations in the complaint process. 


In 2010-2011, we received a total of 775 complaints, a slight increase over the previous year. In light of the 
situation, we seized on the opportunity to launch in 2010 two pilot projects — settlement conferences and 
telephone mediation — in order to improve our services and make them more efficient. During the period, 
we measured the results as well as the satisfaction rate of all the participants. We also consulted with our 
main stakeholders, and in response to their input we made some improvements in these processes, which 
are now an integral part of our conflict resolution tools. 


The Tribunal is confident that holding settlement conferences and telephone mediations complements its 
complaint process. This gives the parties an opportunity to directly discuss the complaint, which they would not 
have within the context of a quasi-judicial hearing. The process is efficient as it is combined with the pre-hearing 
conference, completed in a day and requires no travel. In addition, it allows the parties involved to reduce 
their expenses as well as travel time, and allows the Tribunal to maintain the cost of its services at current level. 


It should be noted that nine complaints were substantiated this year, with a total of 35 final decisions issued 
following a hearing. These new decisions have been added to our jurisprudence, making it more diverse ina 
number of areas, particularly in relation to new illustrations of abuse of authority. 


For the first time, the Federal Court of Appeal heard an appeal involving a Tribunal decision. Although the 
Court granted the appeal, it endorsed the Tribunal’s interpretation of abuse of authority in the context of the 
Public Service Employment Act. 


We have completed the process of amending the Tribunal’s Regulations. The amended Regulations — which 
come into force in May 2011 — will ensure greater clarity of the content and reflect how our practices and 
procedures have evolved. 


It should be emphasized that the complaints that make their way through all the steps of the process, up to 
and including a hearing, account for only a small percentage of all complaints submitted (approximately 5%). 
In fact, over 90% of the complaints that the Tribunal receives are settled without a hearing. Our approach is 
based on three elements: exchange of information, opportunities for real dialogue between the parties anda 
process for promoting dispute resolution. This approach is based on the staffing values set out in the preamble 
of the Public Service Employment Act, namely respect for employees, effective dialogue, and recourse aimed 
at resolving appointment issues. 


Guy Giguere 
Chairperson and Chief Executive Officer 
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Mandate, Mission and Values 


The Public Service Staffing Tribunal has a mandate 
to consider and dispose of complaints. The Tribunal 
is an independent, quasi-judicial organization that 
was created in December 2005 under the Public 
Service Modernization Act and in the context of new 
recourse provisions enabling federal public servants 
to file complaints against staffing measures relating to 
internal appointments, layoffs, the implementation 


of corrective action ordered by the Tribunal, and 


revocations of appointments. The Tribunal conducts 


hearings and provides mediation services at every 


The Tribunal is committed to: 


step of the process. In fulfilling its mandate, the 


Tribunal fosters fair and transparent staffing ¢ Maintaining its impartiality, transparency, and 


practices, contributes to a public service that is independence; 


based on merit, embodies linguistic duality and em 
¢ Providing professional, respectful, and helpful 
human rights, and strives for excellence. ; 
service to clients and stakeholders; 


e Helping parties resolve their disputes as 
The Tribunal fosters fair and transparent informally and as expeditiously as possible; 


staffing practi ntri li ae : 
ee Hess, contibutes to a public e Ensuring that the decisions it renders are fair, 


service that is based on merit, embodies : 
consistent, and well reasoned; 


linguistic duality and human rights, and 


strives for excellence. ¢ Consulting clients and stakeholders and keeping 


them informed of the Tribunal’s services and 


jurisprudence; and 


¢ Promoting a healthy work environment that is 


both productive and effective. 
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Innovation: Settlement Conferences and Telephone Mediation 


Settlement Conferences 


A settlement conference is designed to help the 
parties assess the merit of a complaint and reach 
a mutually satisfying settlement. Complaints are 
referred to a settlement conference on the basis 


of the following criteria: 


¢ There has been no mediation (or the mediation 


took place more than six months ago); 
e Parties have differing opinions on an issue of law; 
¢ One of the parties is not represented; 


¢ Parties could benefit from participation in a 


settlement conference; and 


e Any other reason considered valid by the Tribunal. 


Settlement conferences are held on a set date 
established by the Tribunal. Typically, they are 
held two months prior to the date of the hearing. 
Settlement conferences are completed within 


one day. 


Comparing Settlement Conferences 
and Mediation 


Differences 


Mediation is a voluntary process. It involves the 
assistance of a neutral and impartial third party: 


the mediator. 
A settlement conference is: 


e A mandatory process that is initiated and 
controlled by the Tribunal; 


e An evaluative process; 


¢ Always chaired by a Tribunal member. 


Similarities 


¢ Both processes are confidential; 


e Goal: come to a resolution and obtain a 


withdrawal of the complaint; 


¢ Decision to settle and content of Terms of 


Settlement belong to parties. 


Evaluation of the Pilot Project on 
Settlement Conferences 


In April 2010, the Tribunal initiated a one-year 
settlement conference pilot project for the following 
reasons: after four years of operation, it had received 
and processed more than 2,800 complaints; there 
existed jurisprudence that touched upon various 
situations, including instances of abuse of authority; 
780 complaint files had been referred to mediation 
with a success rate of 85%; and the Tribunal had 
started to experiment with telephone and 


videoconference mediation. 
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The pilot project was evaluated in March 2011. 
Notices of settlement conferences were sent in 47 files 
during the period of April 1, 2010 to March 31, 2011. 
Based on the number of withdrawals of complaints 
made before, during and after the settlement 
conferences, the pilot project achieved a success 
rate of 80%. 


Half of the settlement conferences were held in 
person and the other half by telephone. Both methods 
had the same success rate. One settlement conference 
was held via videoconference which proved to be 
effective. However, it was not possible to repeat the 
process for other cases due to costs and logistics — 


parties often did not have access to a network. 


Given these results and the positive comments 
received from participants and from the stakeholders, 
the Tribunal concluded that settlement conferences 
would become a permanent part of its complaint 
process. More members were trained and are now 
involved in this new process. Documentation and the 
website were reviewed to simplify the process and 


reflect the changes made over time. 


The Tribunal is confident that holding settlement 
conferences complements its complaint process. 
This gives the parties an opportunity to discuss 
directly the complaint which they would not have 
within the context of a quasi-judicial hearing. It is 
efficient as it is combined with the pre-hearing 
conference and completed within a day and without 
involving travel. It also provides value for the parties 
involved even if the complaint does not settle, as it 
provides them with an evaluation of the strengths 
and weaknesses of their case and better prepares 


them for the hearing. 


Telephone and 
Videoconference Mediation 


Telephone mediation is used to deal with various types 
of complaints. It can take many forms, whereby the 
telephone is simply a means of bringing mediation 
to the participants. In some cases, telephone 
mediation may resemble “shuttle” mediation in 

that the mediator goes back and forth between 

the parties. In other cases, all participants — the 
mediator, the parties and their representatives — 
may take part in a conference call at the same time. 
Mediators use their judgment to decide what format 
works best in a given case. Telephone mediation 
contributes to an enhanced service for stakeholders 
while maintaining the costs of activities at a 


reasonable level. 


Telephone mediation contributes to an 


enhanced service for stakeholders while 


maintaining the costs of activities at a 


reasonable level. 


A pilot project on telephone and videoconference 
mediation was implemented in conjunction with 
the one on settlement conferences, in an effort to 
offer increased mediation availability and to maintain 
the cost of providing mediation services at current 
levels for the parties and the Tribunal. Even before 
the start of this pilot project, this approach had 

been successfully used when complainants were 
working out of the country or where the parties 

were unavailable to attend mediation in person in 


a timely manner. 


During the pilot project year, the satisfaction rates 
compiled from the participants’ questionnaires 
indicate high satisfaction rates of over 80% for all 
type of mediations. Furthermore, the pilot project 
allowed significant savings in terms of time spent 
and travel costs for bargaining agents, departments 
and the Tribunal together with optimal employee 
well-being and work-life balance (time at the office 
and at home vs. time on the road) for all those 


involved. 
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During the pilot project year, the satisfaction 


rates compiled from the participants’ 


questionnaires indicate high satisfaction rates 


of over 80% for all type of mediations. 


Some parties and representatives have expressed a 
preference for in-person mediation. For the coming 
year the Tribunal plans to reduce the percentage 

of telephone mediations and add the possibility of 
doing the pre-mediations by telephone (one day) and 
the mediation in person (one day). This will allow 
increased flexibility on the part of everyone with 
respect to the choice of telephone, videoconference 


or in-person mediation. 
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Overview of 2010-2011 


During this period the Tribunal received a total of 
775 complaints, compared to 752 for the previous 
year. This statistic highlights the fact that the total 
number of complaints filed per year is somewhat 
stable at between 750 and 800. Although the 
Tribunal has issued 35 final decisions following a 
hearing, this last-resort solution accounts for only 
4% of complaints. This figure includes nine cases 


of abuse of authority. 


Dispute Resolution Services 


The Tribunal’s Dispute Resolution Services plays 

an essential role in resolving complaints. It offers 
mediation services that can be requested at any 
time during the complaint process pursuant to 
section 97 of the Public Service Employment Act 
(PSEA). Mediation generally takes place following 
the exchange of information stage. Mediation 
requires prior consent from both parties. All complaint 
files are automatically referred to mediation unless 


one of the parties declines to participate. 


After a successful trial run, the Tribunal has 
incorporated two new tools into its repertoire of 
complaint resolution mechanisms: telephone 
or videoconference mediation and settlement 


conferences. 


Interest-based Negotiation and 


Mediation Training 


The Tribunal continued to offer its two-and-a-half 
day interactive training sessions on interest-based 
negotiation and mediation. This program is designed 
to help stakeholders (bargaining agents, delegated 
managers or their representatives, staffing officers 
or HR specialists) better understand the Tribunal’s 
approach to mediation, and prepares them for 
involvement in a given mediation process as a party 
or as a representative. In 2010-2011, the Tribunal 
held six sessions in total, three in English and three 
in French. They were held in Ottawa (two), 
Montreal, Québec City, St. John’s, and Winnipeg. 


All complaint files are automatically referred 


to mediation unless one of the parties 


declines to participate. 
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Summary of Mediation Statistics 


Number of complaints referred to mediation: 383 
Number of mediations conducted: 236 
Number of complaints where a party withdrew consent to mediation: 58 
Number of complaints withdrawn prior to the scheduled mediation session: 19 
Processes under way (carried over to the next fiscal year): 70 
Overall success rate (in-person, telephone and videoconference mediation): 85% 


(201 complaints withdrawn out of 236 files processed through mediation) 


Success rate (in-person mediation): 90% 
Success rate (videoconference mediation): 80% 
Success rate (telephone mediation): 67% 
Percentage of complaints handled by telephone or videoconference mediation: 33% 
Average length of time between the appointment and the notice of mediation: 59 days 
Average length of time between the appointment and the mediation session: 91 days 
The Registry is responsible for keeping track of all Number of complaints in 2010-2011 
complaint files. During the period, the Registry Rtmincce compinnte eewed: 775 
processed a total of 1,311 complaints, including SS SS eS 
Number of complaints carried over 536 


complaints from the previous year that were still 
d } ; from the previous year: 
active as of April 1, 2010. The following tables Fane ine ere Ae 
provide specific details on the situation. Number of active complaints during 1,311 
the period: 
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Files closed — 2010-2011 


Number of files opened and closed 417 
during the period: 

Total number of files closed during the (gas 
period: 

Number of active files as of 589 


March 31, 2011, and carried over 
to the next fiscal year: 


Types of complaints — 2010-2011 


Advertised processes: 542 


Non-advertised processes: 22 
Revocations: 8 
Layoffs: 6 
Corrective action: 1 
Unspecified: 6 


Motions received — 2010-2011 


Extension of time: 307 
Order for provision of information: 87 
Motion to dismiss: 155 


Total: 549 


Decisions rendered — 2010-2011 


Letter decisions 
Extension of time: Ba 
Order for provision of information: 90 
Complaints dismissed: 130 
Total: 552 
Reasons for Decision: 35 


Total: 587 


Pre-hearing conferences — 2010-2011 


Scheduled: #29 
Carried over: 23 
Cancelled: 24 
Held: 90 


Hearings — 2010-2011 


Placed on the hearing schedule: 163 
Carried over: oF 
Cancelled: 68 
Held: 27 


Summaries of Decisions Regarding 
Substantiated Complaints in 2010-2011! 


Ammirante v. Deputy Minister of Citizenship 
and Immigration 


Neutral Citation: 2010 PSST 0003 


Decision Date: 2010-06-10 


Keywords: abuse of authority; bad faith; bias; 


reasonable apprehension of bias; references; values 


Summary 


Two members of the assessment board had reporting 
relationships to a third person, who provided 
information regarding the complainant but who 
was not on the assessment board. Following the 
suggestion of the third person, the assessment 
board proceeded to seek out additional references. 
The complainant was subsequently eliminated 
from the appointment process. During and after 
the informal discussion process, the complainant 
learned that the assessment board had obtained 
two additional references but could not find out 
the source of the references. These references, 
which were supposed to be a secondary tool for 
assessing certain merit criteria, were the basis for 
the decision to eliminate the complainant from 


the appointment process. 
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Decision 


The Tribunal found that the respondent abused 
its authority in assessing the complainant. It found 
that there was both bad faith and a reasonable 


apprehension of bias on the part of the respondent. 


By applying to the public service, candidates 
implicitly consent to reference checks. Nevertheless, 
the reference checking process must respect the 


staffing values set out in the preamble to the PSEA. 


The Tribunal noted that the references were used as 
a primary tool in the assessment of judgment, and 
not as a secondary one. There was no evidence as to 
how the complainant failed this qualification or how 


it came to its final score. 


The Tribunal also found that the respondent’s 
decision to pursue other references was made before 
receiving information from the complainant’s own 
references. The respondent also provided inaccurate 
and misleading communications to the complainant 
regarding the source of the additional references 


and the need to obtain them. 


The Tribunal noted that the respondent argued 

that it did not have sufficient information to assess 
the complainant, and that therefore, additional 
references were sought. It found that the respondent 
demonstrated carelessness in not clarifying that 

it would be difficult for someone who was not a 


supervisor to answer the questions in the reference. 


‘Summaries and full-text versions of the Tribunal’s decisions are available on our website at www.psst-tdfp.gc.ca. 
Employees, managers and human resources professionals alike can use the decisions as a guide with respect to the 


jurisprudence established to date. 
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Complaint substantiated. 


The Tribunal observed that the members would 
benefit from training in conducting a bias free 
assessment and in the application of assessment 


methods. 


Noting that a pool was to be established from the 
appointment process, the Tribunal ordered that the 
respondent determine if the pool still exists. Should 
the complainant wish to be reassessed, the com- 
plainant is to be reassessed by a different assessment 


board in relation to this appointment process. 


Gignac v. Deputy Minister of Public Works and 
Government Services 


Neutral Citation: 2010 PSST 0010 


Decision Date: 2010-08-09 


Keywords: abuse of authority in the application of 
merit; reasonable apprehension of bias; corrective 


action (lump sum payments and revocation) 


Summary 


The complainant participated in an internal 
advertised appointment process. The chairperson of 
the assessment board for the process was a member 
of a labour-management committee on which the 
complainant also served as a member. The committee 
held a meeting several days before the complainant 
was scheduled to be interviewed by the assessment 
board. Just prior to the start of the meeting, the 
complainant was discussing his upcoming interview 


with another committee member. The assessment 
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board chair overheard their conversation and 
interjected that if he were in the complainant's 
place, he would concentrate on his current job. The 
complainant was taken aback by this comment and 
testified that he found it uncomfortable appearing 
before the chairperson for his interview a few days 
later. The complainant did not pass the interview. 
The complainant alleged that the chairperson’s 
comments gave rise to a reasonable apprehension of 
bias, constituting abuse of authority in the application 
of merit, pursuant to s. 77(1)(@) of the PSEA. The 
complainant also alleged that because the assess- 
ment board had discarded the notes he had taken 
during his interview, he was prevented from 
demonstrating that he had jotted down the right 
answers and responded correctly to the questions 


asked of him during the interview. 


Decision 


The Tribunal determined that persons assigned to 
assess candidates in an appointment process have the 
duty to conduct an unbiased assessment, which does 
not give rise to a reasonable apprehension of bias. 
The Tribunal adapted the test set out in Committee 
for Justice and Liberty v. National Energy Board, 
[1978] 1 S.C.R. 369, to questions of bias in an 
appointment process, as follows: Ifa relatively well 
informed person would reasonably apprehend bias 
on the part of one or several of the persons responsible 
for the assessment, the Tribunal may conclude that 
there was an abuse of authority. Applying this test 

to the facts of the case, the Tribunal found that a 
reasonably well informed person, considering the 
whole of the evidence, would reasonably apprehend 


bias on the part of the assessment board chairperson. 


The Tribunal took into account not only his 
statements during the committee meeting prior to 
the interview but other factors including remarks 

he had made indicating that he was uncomfortable 
with the complainant’s union activities and that he 
preferred to have employees who had a university 
education, which the complainant lacked. The 
Tribunal added that the assessment board’s decision 
to discard the complainant's notes even though he 
was contesting the assessment of his answers, added 


to the perception of bias. 


Complaint substantiated. 


The complainant sought a lump sum payment 
equivalent to the difference in wages between the 
position he applied for and his substantive position. 
The Tribunal found that the complainant did not 
establish the basis for this claim and dismissed it. 
The Tribunal noted that if the sum was being claimed 
in the form of punitive or exemplary damages, the 
Act does not grant the Tribunal the authority to make 
such awards. A claim for “special compensation’, 
under s. 81(2) of the Act, was also unavailable as 
there had not been any allegation or evidence of 

a discriminatory practice. The Tribunal also found 
that revocation of the appointment would not be 


an appropriate corrective action. 


The Tribunal therefore concluded that its finding 
that the assessment board chairperson had abused 
his delegated discretionary authority was sufficient 


and constituted the only appropriate corrective action. 
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Morgenstern v. Commissioner of the Correctional 
Service of Canada 


Neutral Citation: 2010 PSST 0018 


Decision Date: 2010-10-15 


Keywords: abuse of authority; bad faith; serious 
carelessness; inadequate material; improper result; 
merit; essential qualifications; experience; personal 


suitability; references; moot; revocation. 


Summary 


The complainant alleged that the Statement of 
Merit Criteria was improperly altered during the 
appointment process with the result that a person 
without the necessary management experience was 
screened in and found qualified. The complainant 
also claimed that the assessment of her personal 
suitability was flawed since the board should have 


asked her referees for more information. 


The respondent argued that, notwithstanding 

the errors in the process, there was no bad faith. 
According to the respondent, the error was in the 
incorrect application of the assessment tools by the 
board which altered the experience requirement and 
failed to properly assess the complainant's personal 
suitability. Since the respondent had revoked the 


appointment, it argued that the complaint was moot. 


Decision 


The Tribunal found that the board had erred by 
interpreting management experience and leadership 
experience as interchangeable. An appointment 
must be based on merit. Altering the essential 
experience requirements, and appointing someone 


who did not have the necessary management 
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experience, led to an improper result. References 
were the only assessment tool used to assess personal 
suitability. The respondent admitted that it assessed 
the complainant on inadequate material; the board 
failed to take reasonable steps to determine whether 
complete information was obtainable by, for 
example, asking the referees to elaborate on their 
references. The Tribunal found that the series of 
errors and omissions identified amounted to such 
serious carelessness as to reach the level of bad 
faith. Finally, the Tribunal rejected the respondent's 
argument that the matter was moot since the 
appointment had been revoked. The Tribunal’s 
jurisdiction was established once the Notification 

of Appointment or Proposal of Appointment was 
posted, and it cannot be ousted by the subsequent 


actions taken by the respondent. 


Complaint substantiated. 


Martin v. Deputy Minister of National Defence 


Neutral Citation: 2010 PSST 0019 


Decision Date: 2010-11-09 


Keywords: abuse of authority; investigation; informal 
discussion; credibility; personal favouritism; serious 
carelessness; bad faith; improper result; inadequate 
material; failure to consider relevant matters; 


revocation. 


Summary 


The complainant alleged that there was an improper 
result since an assessment board member disclosed 
information about the interview questions to one 

of the appointed candidates prior to her interview. 


She also alleged that she was improperly assessed 
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because her response to an interview question was 
not fully recorded by the assessment board. Finally, 
she alleged that other candidates benefitted from 
being permitted to refer to their study material while 
reviewing the interview questions, whereas she 

did not. 


The respondent argued that, although a board 
member did reveal information related to one 
interview question, the matter was resolved by steps 
that were taken prior to any appointments being 
made. The respondent also maintained that the 
complainant was properly assessed and that no 
candidate was allowed to bring their study material 


into the pre-interview preparation. 


Decision 


The Tribunal found that an assessment board 
member had given a candidate an unfair advantage 
by revealing assessment information prior to her 
interview. The Tribunal found that his actions 
constituted personal favouritism and were, therefore, 
an abuse of authority. The Tribunal concluded 

that, by appointing a candidate who had been 
inappropriately assessed in the appointment process, 


there was an improper result. 


While this was sufficient to substantiate the 
complaint, the Tribunal also examined the steps 
taken by the delegated manager, once he became 
aware of the complainant's concerns, to determine 
whether there had been any further abuse of 
authority in this appointment process. The Tribunal 
found that the delegated manager acted in a 
seriously careless manner, acted on inadequate 
material, and failed to consider relevant matters, in 
particular by failing to speak with three employees 


in the office who were witnesses. 


The Tribunal concluded that the complainant 
had failed to demonstrate that she was improperly 


assessed. 


Complaint substantiated. 


The Tribunal ordered that the deputy head revoke 


the appointment. 


Parker v. Deputy Minister of Indian and 
Northern Affairs Canada 


Neutral Citation: 2010 PSST 0021 


Decision Date: 2010-12-13 


Keywords: abuse of authority; bias; reasonable 
apprehension of bias; bias-free assessment; 
reasonably informed bystander; fairness; conflict 
of interest; ability to manage conflict; candidate 
sheet; fitness; accommodation; serious errors; 


important omissions; reassess. 


Summary 


The respondent required candidates to complete 
a Candidate Sheet prior to interviews. On hers, 
the complainant stated as follows: “a significant 
unresolved issue has caused me a lot of stress and 
is impacting me right now.” The complainant was 
eliminated from the appointment process following 
her interview for failing to meet an essential 
qualification concerning the ability to manage 
conflict. The complainant alleged that she was 
treated unfairly due to a biased assessment, and a 
failure to accommodate her at the time of her 


scheduled interview. 
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The respondent argued that it had taken the 
necessary steps to ensure a bias-free assessment. 

It had removed a member of the interview panel 
who was involved in a workplace incident with the 
complainant, and had limited the hiring manager’s 
assessment of the complainant, who the complainant 
had previously brought a conflict of interest 
allegation against, to objective elements, namely the 
screening, marking of the written examination and 
reference checks. The respondent also argued that 
this was not a situation where accommodation 

had been requested and refused and, therefore, no 


further action from the respondent was necessary. 


Decision 


The Tribunal had to determine whether the 
complainant was provided with a reasonable 
opportunity to perform at her interview. The 
complainant alleged bias. The test for reasonable 
apprehension of bias is this: Would a reasonably 
informed bystander looking at the process reasonably 
perceive bias on the part of one or more of the persons 
involved in the assessment of the complainant? The 
Tribunal found that the only reasonable explanation 
for using the Candidate Sheet was to provide an 
opportunity for the respondent to confirm the 
fitness of a candidate to proceed. The complainant's 
statement on the Candidate Sheet ought reasonably 
to have prompted questions to inquire further as to 
her fitness to proceed on that day. The Tribunal 
found that the web of relationships, knowledge and 
dealings among the members of the assessment 
board and the complainant, as well as events prior to 
the interview gave rise to a reasonable apprehension 
of bias. The Tribunal concluded that the respondent 
abused its authority. The Tribunal also noted that 
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the errors committed and omissions made leading 
up to the complainant’s interview may have 
constituted such serious errors and/or important 
omissions as to amount to an abuse of authority. 
However, given the Tribunal’s finding of reasonable 
apprehension of bias, it was not necessary to make 


this determination. 


Complaint substantiated. 


The Tribunal ordered that the respondent establish a 
differently constituted assessment board to reassess 
the complainant on the essential qualification that 
she had failed, and complete all parts of her assess- 
ment that remain outstanding to determine whether 


she is qualified. 


Poirier v. Deputy Minister of Veterans Affairs 


Neutral Citation: 2011 PSST 0003 


Decision Date: 2011-01-20 


Key words: abuse of authority; Job Opportunity 
Advertisement — instructions; essential merit 


criteria; fettered discretion — informal discussion. 


Summary 


The complainant applied for a position advertised 
in a Job Opportunity Advertisement (JOA) that had 
unclear wording. The complainant's interpretation 
of the instructions from the JOA was that the 
candidate was to provide one or two paragraphs 

for all the qualifications. The respondent's intended 
interpretation of the instructions was that the 
candidate was to provide one or two paragraphs for 
each qualification. The complainant was eliminated 


from an appointment process based on his covering 
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letter, which adhered to the form and substance 

of the JOA instructions, as he understood them. 

He alleged that when he met the respondent's 
representatives for an informal discussion, their 
minds were closed and they were not prepared to 
correct the initial decision to screen him out. The 
respondent states that the complainant failed to 
demonstrate that he met the experience qualifications 
for the position, that there was nothing improper 

in the informal discussion, and that the instructions 


were clear. 


Decision 


The wording of the instructions for the JOA was 
unclear and could lead to the complainant’s 
interpretation, which was different but reasonable. 
If the instructions as to form had been clear, the 
complainant would have known that he was expected 
to provide one or two paragraphs on each experience 
qualification. In this case, the poor wording of the 
instructions directly contributed to the complainant's 


elimination from the appointment process. 


The assessment board exercised its discretion to 
accept certain applications despite the obligatory 
wording as to form in the JOA. This demonstrates 
that it was prepared to be flexible in assessing 
candidates based on their individual circumstances. 
However, it was not consistent in doing so. The 

JOA instructions were flawed and the complainant 
ought to have been afforded more flexibility. The 
assessment board fettered its discretion by refusing 
to consider that its instructions were flawed. It 
proceeded to eliminate the complainant from the 
assessment process on the basis of inadequate 
information regarding his experience qualifications. 


This constituted an abuse of authority. 


Complaint substantiated. 


The respondent was ordered to offer the complainant 
an opportunity to resubmit an application 
demonstrating how he meets the essential experience 
qualifications for this appointment process. If he is 
then found to meet qualifications, he is to be afforded 
an opportunity to proceed through the assessment 
process as if he had been found to meet those 


essential qualifications in his original application. 


Rochon v. Deputy Minister of Fisheries 
and Oceans 


Neutral Citation: 2011 PSST 0007 
Decision Date: 2011-02-10 


Keywords: abuse of authority; essential merit 
criteria; global assessment; failure to assess essential 
qualifications; personal favouritism; accommodation 


in the scheduling of interview. 
Summary 


The complainant was a candidate for a carpenter 
foreman position in an advertised appointment 
process. Another of the candidates was selected 

to be proposed for appointment. The complainant 
alleged that the respondent abused its authority 

in the choice and application of assessment 
methods, that it demonstrated favouritism towards 
the successful candidate, and that it failed to 
accommodate the complainant in the scheduling 


of his interview. 
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Decision 


The Tribunal found that the respondent committed 
a number of serious errors in its assessment of 
candidates. A single global rating was used to assess 
two essential experience qualifications during the 
interview. Candidates could thus obtain a single 
overall pass mark on both qualifications, without it 
having been demonstrated that they met each of 
these qualifications individually. This assessment 
method was contrary to s. 30(2)(a) of the PSEA, 
which requires that persons must satisfy the Public 
Service Commission or deputy head that they meet 
each of the essential qualifications for a position in 
order to be appointed. A second error was that the 
respondent failed to ask any interview questions to 
assess one of the essential ability qualifications. The 
respondent also erred in relying on the answers to 
one of its questions to assess another of the essential 
ability qualifications. The Tribunal found that there 
was no clear link between the question and the 
essential ability being assessed. In the result, the 
Tribunal concluded that the respondent was 
careless in designing and applying its assessment 
method. The respondent did not establish that the 


successful candidate was assessed against and met 
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all of the essential qualifications. This carelessness 
was sufficiently serious as to constitute abuse of 
authority. 


Regarding the allegations of favouritism, the Tribunal 
found that the complainant did not demonstrate that 
personal favouritism was a factor in the decision to 


select the successful candidate. 


With respect to the question of accommodation, the 
complainant alleged that due to the birth of his child 
two days before the interview, he was not “feeling 
100%”, which had an impact on his interview results. 
However, since the complainant did not demonstrate 
that he had requested a postponement of his 
interview, he did not establish that the respondent 
abused its authority by failing to accommodate him 


in the scheduling of the interview. 


Complaint substantiated. 


The Tribunal ordered the respondent not to appoint 
the successful candidate to the carpenter foreman 
position on the basis of this appointment process. 
In the event that he had already been appointed, 
the Tribunal ordered the respondent to revoke his 
appointment within 60 days of the Tribunal’s order. 


Patton v. Deputy Minister of National Defence 


Neutral Citation: 2011 PSST 0008 


Decision Date: 2011-02-17 


Keywords: abuse of authority; choice of process; 
essential merit criteria; failure to assess an essential 


qualification. 
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Summary 


The complaint concerns an internal, non-advertised 
appointment process to fill the position of Explosives 
Safety Officer with the Department of National 
Defence (DND) at the Canadian Forces Ammunition 
Depot in Dundurn, Saskatchewan (CFAD Dundurn). 
The complainant, who was employed by DND at 
CFAD Dundurn, alleged that the respondent abused 
its authority in choosing a non-advertised process 
and denying employees access to the staffing 
opportunity. He also alleged that the essential 
training qualification for the position was impossible 
for anyone to achieve. Finally, the complainant 
claimed that the appointee’s appointment was 


without merit. 


Decision 


The Tribunal found that the respondent did not 
abuse its authority in choosing a non-advertised 
appointment process. The Tribunal noted that the 
choice to use a non-advertised process fell within 
the authority given to the respondent under s. 33 

of the PSEA, but this discretion is not absolute and 

s. 77(1)(b) provides for a direct challenge to it on the 
ground of abuse of authority. The Tribunal found 
that the respondent had informed all employees 

at CFAD of its hiring plan for the position, which 
included offering anyone interested the opportunity 
to act in the position. The respondent made it 
known that these acting appointments would be 

a key feature in selecting the person to fill the 
position. Evidence was led demonstrating that the 
complainant was specifically asked if he wanted to 
put his name forward for an acting appointment, 


but he declined. His claim that the respondent 


denied him access to the acting opportunity was 
therefore not substantiated. The Tribunal noted 

that no provision of the Act or the Public Service 
Employment Regulations establishes a right of access 
to a position that is the subject of a non-advertised 
appointment. The fact that the complainant was not 
given prior notice of the non-advertised appointment 


is not an abuse of authority. 


Regarding the matter of the essential training 
qualification, the Tribunal held that although the 
evidence established that instruction for this 
qualification was still being developed such that no 
person could have possibly attained it at the time 
of the appointment, there was no evidence that the 
respondent used or applied this qualification in the 
assessment of the appointee or any other person 
considered for the position. It was merely one of 
four possible training options that an individual 
was required to meet in order to attain the training 


qualification. 


With respect to the question of merit, the Tribunal 
found that there was no record that the respondent 
assessed the appointee for one of the essential 
knowledge qualifications. The Tribunal was not 
persuaded by the respondent's suggestion that it 
could be assumed a person satisfied the knowledge 
qualification in question if he or she met one of the 
experience qualifications. The two qualifications 
were distinct in the Statement of Merit Criteria and 
there was no evidence linking them or demonstrating 
that the appointee’s experience was analyzed to 
determine whether it could apply to the knowledge 
requirement. The failure to assess the knowledge 


requirement rendered it impossible to ascertain 
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whether the appointee’s appointment conformed to 
the merit requirements of s. 30 of the Act. Appointing 
someone who does not meet the essential merit 


criteria constitutes an abuse of authority. 


Complaint substantiated. 


The Tribunal ordered the respondent to complete 
the assessment of the appointee for the essential 
knowledge qualification in order to determine 
whether he is qualified for appointment to the 
position. If he was found not to meet the essential 
qualification, his appointment would be revoked. 
The Tribunal ordered the respondent to notify the 


parties of the outcome of this corrective action. 


Elazzouzi v. Deputy Minister of Human 
Resources and Skills Development Canada 


Neutral Citation: 2011 PSST 0011 


Decision Date: 2011-03-31 


Keywords: internal advertised appointment process; 
abuse of authority; assessment of essential 
qualifications; subjective analysis; unreasonable 
findings by assessment board; reassessment of 


complainant. 


Summary 


The complaints relate to an internal advertised 
appointment process to fill Benefits Officer positions 
at the PM-02 group and level. After marking the 
written examinations of the three complainants 

(A, B, and C), the assessment board concluded that 
they had not obtained the pass mark for various 


essential qualifications. 
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The complainants alleged that the respondent 
abused its authority in the assessment of their 
answers in the written examination and in the 
awarding of points for their answers. Complainant C 
also alleged that no expected answer existed for the 
two questions of the written examination that she 


did not pass. 


Decision 


The Tribunal found that complainants A and B did 
not establish that the board abused its authority in 
its determination that they did not meet one of the 
essential ability qualifications (“applying principles 
and procedures”). The Tribunal noted that given the 
quasi-mathematical nature of the examination 
questions assessing this ability, the expected “correct” 
answers, as set out in the board’s answer key, were 
clear, explicit and specific. Accordingly, the marks 
awarded to these two complainants did not seem 
unreasonable in the circumstances. Furthermore, 
complainants A and B did not submit sufficient 
evidence to establish a finding of abuse of authority 
in the marking of their exams. Complainant A did 
not provide any details regarding her answers to the 
examination questions and it is not the Tribunal’s 
role to reassess a complainant’s marks on a given 
answer simply because she does not agree with the 
board’s decision. As for complainant B, he did not 
challenge the failing mark assigned to his answer to 
one of the questions, but suggested that his marks 
be averaged with those of another question to 
achieve a pass mark. The Tribunal found that the 
mere fact that his final marking results could have 
been calculated differently does not establish that 
the board’s calculation approach constituted an 
abuse of authority. The Tribunal also held that the 
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board did not abuse its authority when it decided 
not to continue marking A’s and B’s answers once it 
was Clear that they did not meet one of the essential 


qualifications assessed in the examination. 


With respect to complainant C, the Tribunal found 
that the board abused its authority during its 
assessment of another essential ability qualification 
(“thinking skills”). The Tribunal noted that the 
board’s observations did not match the four relevant 
factors the board had identified for assessing this 
ability. Furthermore, the respondent did not explain 
how the board determined acceptable answers to 
these questions and no explanation was given to 
justify the board’s findings. In contrast to the 
questions that A and B failed, there were no obvious 
or quasi-mathematical answers to the two questions 
C did not pass. Rather, candidates had to respond 
by explaining the thinking used to arrive at their 
decision, an analysis that is subjective by nature. 
Since a number of different approaches could be 
acceptable and the board wanted to give candidates 
free reign to present their information, the board did 
not develop an expected answer. The Tribunal found, 
however, that it was essential in the circumstances 
that the board’s observations have a direct and 
concrete link with the factors deemed relevant for 
assessing the candidates’ answers. In the absence of 
such benchmarks in its analysis of C’s answers, the 
board could not justify, with regard to the “thinking 
skills” ability, its findings that “some issues are not 
dealt with” or “too many issues are not dealt with”. 
The board’s findings were therefore unreasonable. 

It abused its authority and committed a serious 
error by failing to link its observations to the four 
factors considered relevant for assessing the 


candidates’ answers. 


Complaints of A and B dismissed. 
C’s complaint substantiated. 


The Tribunal ordered that C’s answers be reassessed 
on the basis of the relevant factors established for 
the ability “thinking skills.” If she is found to meet 


the qualification, the assessment of her application 


should continue. 
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Update on Judicial Review 


No decisions regarding any judicial review 
applications were rendered by the Federal Court 
during the year. Of the 140 final decisions issued, 
five were referred to judicial review: three are currently 
before the Court and two were discontinued. When 
we include the other four applications for review 
that were filed in previous years and which had 

not yet been processed as of March 31, 2011, the 
number of applications awaiting a decision from 


the Federal Court comes to a total of seven. 
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Appendix 1 — Finance 


Funding and Expenditures 


Since 2009-2010, the Tribunal has been receiving permanent funding. This enables the Tribunal to fulfill its 
mandate without having to rely on temporary allocations. Furthermore, the Tribunal has recently obtained 


approval from Treasury Board for the reallocation of some funds. 


The Tribunal’s expenditures totalled $5.6 million for 2010-2011. Employee salaries and benefits accounted for 


$4.1 million (approximately 74%). The remaining 26% was spent to cover operating costs. 


Summary of expenditures for 2010-2011 


Description FTE Salaries O&M Total 
Adjudication of Complaints 19 2,474,878 267,877 2 TAZ TDS 
Mediation of Complaints 6 608,445 125,983 734,428 
Corporate Service 9 804,349 465,305 1,269,654 
| sees Stee so-so stele FS CSTE SESE SS SSS oS 
Total Spending 34 3,887,672 859,165 4,746,837 
Unspent* 247,970 602,953 850,923 
Total allocation 4,135,642 1,462,118 5,997,760 


*Returned to the Consolidated Revenue Fund 
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Appendix 2 — Table of Complaints by Organization 


Breakdown of Complaints by Organization 


Organization Total % 
Canada Border Services Agency 81 10% 
Canada School of Public Service 4 1% 
Canadian Grain Commission 5 1% 
Canadian Human Rights Commission 1 0% 
Canadian International Development Agency 6 1% 
3 


Canadian Space Agency 0% 
Correctional Service of Canada 104 13% 
Courts Administration Service 1 0% 
Department of Agriculture and Agri-Food 1 0% 
Department of Citizenship and Immigration 29 4% 
Department of Fisheries and Oceans 30 4% 
Department of Foreign Affairs oe, 3% 
Department of Health 20 3% 
Department of Indian and Northern Affairs Canada 26 3% 
Department of Industry 8 1% 
Department of Justice 4 1% 
Department of National Defence 118 15% 
Department of Natural Resources 4 1% 
Department of Public Works and Government Services 45 6% 
Department of the Environment 11 1% 
Department of Transport fa) 3% 
Department of Veterans Affairs 3 0% 
Economic Development Agency of Canada for the Regions of Quebec 1 0% 
Federal Economic Development Agency for Southern Ontario 3 0% 
Human Resources and Skills Development Canada 119 15% 
Immigration and Refugee Board 4 1% 
Library and Archives of Canada 1 0% 
National Parole Board 4 1% 
National Research Council of Canada 1 0% 
Office of the Commissioner of Lobbying of Canada 1 0% 
Parks Canada Agency 1 0% 
Passport Canada 8 1% 
Privy Council Office 2 0% 
Public Health Agency of Canada 4 1% 
Public Prosecution Service of Canada 2 0% 
Public Safety Canada 1 0% 
Public Service Commission 4 1% 
Royal Canadian Mounted Police 56 7% 
Royal Canadian Mounted Police Public Complaints Commission 1 0% 
Statistics Canada 9 1% 
Treasury Board 2 0% 
Unknown Organization ps 0% 
Other Organization* Z 0% 
(ee) 100%** 


* These complaints involve organizations not subject to the PSEA 
** For simplicity, the percentages are rounded to the nearest integer, thus creating a slight discrepancy in the total. 
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Appendix 3 — Statutory Responsibilities 


The Public Service Employment Act requires or permits the Tribunal to undertake the following activities: 
1. Consider and dispose of complaints presented to the Tribunal [s. 88(2)]; 


2. Inthe case of a founded complaint involving a lay-off of an employee, set aside the decision of a deputy 
head to lay off the employee and order the deputy head to take any corrective action that it considers 


appropriate, other than the lay-off of another employee [s. 65(4)]; 


3. In considering whether a complaint against a lay-off is substantiated, interpret and apply the Canadian 
Human Rights Act, other than its provisions relating to the right to equal pay for work of equal value 
[s. 65(7)]; 


4. Inthe case of a founded complaint involving a revocation of an appointment, order the Public Service 


Commission or the deputy head to set aside the revocation [s. 76]; 


5. Inthe case of a founded complaint involving an internal appointment, order the Public Service 
Commission or the deputy head to revoke the appointment or not to make the appointment and to take 
any corrective action that it considers appropriate [s. 81(1)]; 


6. Inconsidering whether a complaint against an internal appointment is substantiated, interpret and 
apply the Canadian Human Rights Act, other than its provisions relating to equal pay for work of equal 
value [s. 80]; 


7. Inthe case of a complaint involving a corrective action ordered by the Tribunal, order the Public Service 
Commission or the deputy head to revoke the appointment made as a result of the implementation of 
the corrective action, or not to make the appointment, and give the Commission or the deputy head any 


directions that it considers appropriate with respect to the implementation of the corrective action [s. 84]; 
8. Provide mediation services at any stage of a proceeding in order to resolve a complaint [s. 97(1)]; 


9. Summon and enforce the attendance of witnesses and compel them to give oral or written evidence on 


oath in the same manner and to the same extent as a superior court of record [s. 99(1)(q@)]; 


10. Order that a hearing be conducted using any means of telecommunication that permits all persons 


participating to communicate adequately with each other [s. 99(1)(b)]; 
11. Administer oaths and solemn affirmations [s. 99(1)(0)]; 


12. Accept any evidence, whether admissible in a court of law or not [s. 99(1)(d)]; 
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Compel, at any stage of a proceeding, any person to produce any documents and things that may be 
relevant [s. 99(1)(e)]; 


Subject to any limitations that the Governor in Council may establish in the interests of defence or 
security, enter any premises of an employer where work is being or has been done by employees, inspect 
and view any work, material, machinery, appliances or articles in the premises and require any person in 


the premises to answer all proper questions relating to a complaint [s. 99(1)(f)]; 
Summarily dismiss any complaint that, in its opinion, is frivolous or vexatious [s. 99(2)]; 
Decide a complaint without holding an oral hearing [s. 99(3)]; 


Render a decision on a complaint and provide a copy of it, including any written reasons, and any 
accompanying order to the Public Service Commission and to each person who exercised the right 


to be heard on the complaint [s. 101]; 


Make regulations respecting complaint time limits and procedures, procedures for the hearing of 
complaints, time limits and procedures for notices and other documents, notice of an issue to the 


Canadian Human Rights Commission and the disclosure of information [s. 109]; 


Prepare and submit an annual report to Parliament through the Minister of Canadian Heritage regarding 


activities during the fiscal year [s. 110 (1)]; 


Use any services and facilities of departments, boards and agencies of the Government of Canada that 


are appropriate for the operation of the Tribunal [s. 93(2)]. 
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Appendix 4 — The Complaint Process 


24 


Complaint filed within 15 days 
of being informed of the 
appointment or 
proposed appointment, 
lay-off, or revocation 
of appointment 


Exchange of information 
in 25 days & notify PSST if not 
to schedule mediation 


Complainant has 10 days 
after exchange 
to file allegations 


Deputy Head or PSC 
has 15 days to reply 
to allegations 


Other parties have 
10 days to provide reply and 
advise of their participation 
at the hearing 


Pre-hearing conference and may 
set settlement conference 


Oral or paper hearing 


Decision rendered 
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Appendix 5 — Staffing Complaint Resolution System 


INFORMAL FORMAL 


Department 


Public Service Staffing Tribunal 
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Appendix 6 — Members’ Biographical Notes 
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Guy Giguére, Chairperson and Chief Executive Officer 


A seasoned adjudicator and mediator with over 25 years of experience in the federal 
public service of Canada, Guy Giguére was appointed Chairperson of the Public Service 
Staffing Tribunal in March 2005. 


Mr. Giguére was first a member of the Public Service Staff Relations Board from 1998 to 
2000 and became Deputy Chairperson of the Board in 2001. He was reappointed for a 
five-year period on March 31, 2008. Mr. Giguere began his public service career in 1983 
with Employment and Immigration Canada where he provided training and advice on 
human rights and access to information legislation. He later worked with the Office of 
the Privacy Commissioner, the Department of Justice and the Privy Council Office. Born 
in St-Jér6me, Québec, Mr. Giguére obtained a civil law degree (LL.L) from the Université 
de Montréal and has been a member of the Quebec Bar since 1978. Mr. Giguere is a 
frequent speaker on mediation and arbitration and trains new members of federal 
administrative tribunals on the conduct of a hearing. He is also President of the Council 


of Canadian Administrative Tribunals. 


John A. Mooney, Vice-Chairperson 


John A. Mooney was appointed Vice-Chairperson of the Public Service Staffing Tribunal 
in September 2009. Mr. Mooney holds a BA and License in Civil Law (LL.L) from the 
University of Ottawa and has extensive experience in administrative tribunals both as an 
adjudicator and manager. His prior experience includes working as a legal analyst for the 
Canadian Union of Public Employees; legal counsel for the Chambre de commerce du 
Québec, counsel for pension applicants before the Canadian Pension Commission and 
senior legal officer for the International Civil Service Commission of the United Nations. 
From 1992 to 1996, he was Chairperson of the Public Service Commission (PSC) Appeal 
Board. As part of the Privy Council Task Force on Modernizing Human Resources 
Management from 2001 to 2003, he helped draft the new Public Service Employment 

Act (PSEA). After the PSEA came into force, Mr. Mooney became the PSC Director of 
Regulations and Legislation where he managed the development of policies and 
regulations needed to implement the PSEA. In August, 2007, he was appointed as a 


full-time member of the Public Service Labour Relations Board. 
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Joanne Archibald, Member 


Joanne Archibald was appointed to the Public Service Staffing Tribunal as a permanent 
full-time member on March 1, 2010. Having obtained a Bachelor of Laws (LL.B) from 
the University of Calgary, Ms. Archibald is an active member of the Law Society of 
Alberta. She began her study of mediation in 1993 and is a Registered Practitioner in 
Dispute Resolution with the Canadian International Institute of Applied Negotiation. 
Ms. Archibald has served as a mediator both within the public service and with the 
Provincial Court of Alberta. Well versed in administrative law, Ms. Archibald conducted 
quasi-judicial hearings pursuant to the Public Service Employment Act from 1991 until 


her appointment to the Tribunal. 


Lyette Babin-MacKay, Member 


Lyette Babin-MacKay was appointed as a permanent full-time member of the Public 
Service Staffing Tribunal in July 2009. Ms. Babin-MacKay has over 26 years of experience 
in human resources, labour relations and staffing; having joined the federal public 
service of Canada in 1983, she served with Employment and Immigration Canada, 
Agriculture Canada and National Defence and was appointed to the Professional 
Institute of the Public Service of Canada in 1996. At the Institute, in addition to providing 
representation to members regarding grievances, complaints, staffing appeals and 
adjudication, she was an active member of several National Joint Council Committees 
and of the Public Service Commission Advisory Council. In 2004 and 2005, she was 

a member of working groups established by the Deputy Ministers’ Sub-Committees 

on Staffing and Staffing Recourse and on Labour Relations and Dispute Resolution in 
order to assist departments and agencies in the implementation of the Public Service 
Employment Act and the Public Service Labour Relations Act. In 2007, she returned 

to the federal public service as Senior Policy Analyst with the Treasury Board Secretariat 
of Canada. Ms Babin-MacKay holds an Honours BA in History from the University 


of Ottawa. 
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Merri Beattie, Member 


Merri Beattie is an experienced human resources professional with particular expertise 
in labour relations and staffing. Ms. Beattie began her public service career with Supply 
and Services Canada and has held positions in management since 1999. Ms. Beattie 
served on the Privy Council’s Task Force on Modernizing Human Resources Management 
created in April 2001 to draft a new institutional and legislative framework for human 
resources management in the public service. Following the adoption of the Public 
Service Modernization Act (PSMA), Ms. Beattie participated in the planning of PSMA 
implementation across government departments and agencies. In January 2004, 

Ms. Beattie was named Director of Human Resources Modernization with Public Works 
and Government Services Canada. In this capacity, she led the design and implementation 
of the department’s human resources policy frameworks and systems, including its 
response to the new Act. Ms. Beattie was appointed as a permanent full-time member 
of the Public Service Staffing Tribunal in November 2005. 


Tara Erskine, Temporary Member 


Tara Erskine was appointed as a temporary member of the Public Service Staffing 
Tribunal in December 2010. She is a labour and employment lawyer with over fifteen 
years of experience in private practice and has appeared before labour relations boards, 
human rights tribunals, and various levels of courts across the country. Ms. Erskine holds 
a Bachelor of Arts degree from the University of King’s College and a Law degree from 
Dalhousie University. She is a member of Law Society of Upper Canada, the Law Society 
of Alberta and the Nova Scotia Barristers Society. 


In addition to her legal training, Ms. Erskine completed the Advanced Program in 
Human Resource Management at the Rotman School of Management, University of 
Toronto and holds the designation as a Certified Human Resource Professional (CHRP). 
She has completed courses in mediation through Harvard Law School. Ms. Erskine is a 


regular speaker on labour and employment law matters. 
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Ken Gibson, Temporary Member 


Ken Gibson was appointed as a temporary member of the Public Service Staffing 
Tribunal in November 2005. Mr. Gibson began his career as a researcher with the Science 
Council of Canada and later worked at the Professional Institute of the Public Service 

of Canada as both chief research officer and negotiator. From 1985 to 2000, he held a 
number of senior human resources management positions at the National Research 
Council, including Director of Employee Relations. Mr. Gibson has spent the last five 
years working as a human resources consultant with expertise in HR strategy, policy and 
program development, project management, labour relations and change management. 
Mr. Gibson holds an Honours BA in Commerce with specialization in economics and 


industrial relations. 


Maurice Gohier, Member 


Maurice Gohier began his career in the federal public service as a Staff Relations 

Officer with Veterans Affairs Canada in 1984. From there, Mr. Gohier joined Fisheries 
and Oceans Canada as its Chief, Staff Relations and Administration until 1990 when he 
moved to Training and Development Canada as a Labour Relations Instructor. In 1996, 
following assignments at the RCMP External Review Committee and the Treasury Board 
Grievance Adjudications Section, Mr. Gohier joined the Public Service Commission 
(PSC) Recourse Branch where he first worked as an Investigator and later as Chairperson 
of the PSC Appeal Board. Mr. Gohier also worked in the PSC Investigation Branch where 
he acquired management experience as Assistant Director of Operations and Director 
of the Jurisdiction and Case Management Directorate. During the transition years from 
the former to the new Public Service Employment Act, Mr. Gohier worked as Recourse 
Manager and Coach and was responsible for the training of newly hired PSC Investigators. 
Mr. Gohier holds a Bachelor’s degree both in Business Administration and Education 
from the University of Ottawa. He was appointed as a permanent full-time member of 


the Public Service Staffing Tribunal in February 2010. 
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John Hall, Temporary Member 


John Hall received his law degree from the University of British Columbia in 1980 and 
began his professional career as an arbitrator in 1985 when he was appointed to the B.C. 
Labour Relations Board. He served as Vice-Chair for two years before becoming a partner 
in a major Vancouver law firm. Mr. Hall returned to the Labour Board in 1992 as 
Associate Chair (Adjudication). He was named Acting Chair in 1996 and resigned two 
years later to pursue a private arbitration, dispute resolution and training practice. Since 
that time, he has also received a wide range of part-time appointments to both provincial 
and federal statutory tribunals and been selected to arbitrate and/or mediate numerous 
labour and employment disputes since the 1980s, with many of his decisions being 
reported nationally. He regularly instructs tribunal adjudicators on conducting hearings 
and writing decisions. Mr. Hall served as a Director of the Council of Canadian 
Administrative Tribunals, was the founding President and later a Director of the B.C. 
Council of Administrative Tribunal and, since 1999, has been the Secretary of the B.C. 
Arbitrators Association. Mr. Hall was appointed to the Public Service Staffing Tribunal 

as a part-time member on July 30, 2008. 


John Korpesho, Temporary Member 


John M. P Korpesho began his career in labour relations in 1972 and joined the 
Manitoba Labour Board in July 1973 as a Board Officer. He then served as Registrar and 
Vice-Chairperson of the Board from 1978 to 1983 when he became the Chairperson 

of the Manitoba Labour Board, a position he held until his retirement in 2005. He also 
served as a Commissioner at the Workers Compensation Board. He has represented 
Canada on numerous North American Free Trade Agreement panels. Mr. Korpesho was 
involved regularly in complex labour-management dispute resolution and on various 
labour/management committees respecting areas such as construction, labour relations 
and employment standards review. He has participated in numerous speaking 
engagements for various interest and professional groups, and been a contributor to a 


number of publications. 
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Gordon Roston, Temporary Member 


Gordon Roston was appointed temporary member of the Public Service Staffing Tribunal 
in November 2005. From 1980 to 1995, Mr. Roston served the federal public service in 
many capacities, including Director General, International Marketing, Tourism Canada; 
Minister-Counsellor, Canadian Embassy, The Hague, Netherlands; Senior Staff Advisor 

to the Service to the Public Task Force, Public Service 2000 and Senior Advisor, Innovative 
and Quality Services, Treasury Board Secretariat. Since his early retirement from the 
public service, Mr. Roston has pursued a particular interest in Alternate Dispute 
Resolution and is a graduate and Fellow of the Canadian Institute for Conflict Resolution. 
As a mediator in the Ontario Civil Court Mandatory Mediation Program, he has acted in 
a wide variety of disputes ranging from breach of contract to harassment and has taught 
mediation and negotiation principles and practice. Mr. Roston has served as chairman, 


board member or advisor on a number of community and cultural organizations. 


Eugene Williams, Temporary Member 


Following his 1976 call to the bar, Eugene Williams joined the Bureau of Competition 
Policy and remained there for 4 years. In 1980 he became a prosecutor with the federal 
Department of Justice in Ottawa and had carriage of tax, competition, drugs and 
regulatory prosecutions until 1990. Between 1990 and 1998 he participated in section 696 
Criminal Code reviews, (formerly s. 690) and was involved in the development of the 
Criminal Conviction Review Group and become its first coordinator. He was appointed 
Queen’s Counsel in 1993. In 1998, he rejoined the Federal Prosecution Service (FPS) as 
the Director of the FPS Ottawa-Gatineau office. In January 2006 Eugene Williams, Q.C. 
was appointed the IMET coordinator in the Office of the Director of Public Prosecutions. 
(On December 12, 2006, the Office of the Director of Public Prosecutions was created by 
the Federal Accountability Act and assumed responsibility for the activities of the Federal 
Prosecution Service of the Department of Justice.) He remained in that position until he 


retired from the Public Service in October 2010. 
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How to Contact the Tribunal 
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General Information 


Website: www.psst-tdfp.gc.ca 
Telephone: 613-949-6516 
1-866-637-4491 


Facsimile : 613-949-6551 

TEN: 1-866-389-6901 
E-mail: Info@psst-tdfp.gc.ca 
Mailing Address 


Public Service Staffing Tribunal 
240 Sparks Street, 6th Floor West 
Ottawa, ON KIA 0A5 
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